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1. APPOINTMENT AND TERMS OF REFERENCE 

1.1. The Honourable Member for Bass, Kim Booth M.P., on 1 September 2011 

proposed an amendment to the motion that Right to Information Amendment 

Bill (No. 13 of 2011) be read a second time. 

1.2. Such amendment, having been moved was debated and resolved in the 

affirmative.  The final resolution of the House was as follows:- 

Resolved, That: -  

 

(1) Noting the importance of Right to Information to a functional democracy, 

the Right to Information Amendment Bill 2011 (No. 13) is to be referred to the 

Community Development Standing Committee of the House of Assembly for 

investigation and report thereon; and that 

 

(a) submissions and evidence from interested parties, including those with 

experience in dealing with the Principal Act from both applicants and 

responsive departments; 

 

(b) other matters incidental thereto; and 

 

(c) provided, if neither House is sitting, the report may be presented to the 

Speaker and the President and then the contents of the committee’s report 

may be made public. 

 

(2) The committee report by Thursday 24 November next. 

1.3. The House further resolved on 27 September 2011 that the reporting date be 

extended until 3 April 2012.   

1.4. The House further resolved, on 27 March 2012, that the reporting date be 

extended to 30 June 2012. 

1.5. The House further resolved, on 21 June 2012, that the reporting date be 

extended to 30 August 2012. 
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1.6. The House further resolved, on 28 August 2012, that the reporting date be 

extended to 22 November 2012. 

1.7. The House further resolved, on 14 November 2012, that the reporting date be 

extended until 21 March 2013. 

1.8. The House further resolved, on 26 June 2013, that the reporting date be 

extended until 26 September 2013. 

1.9. The House further resolved, on 26 September 2013, that the reporting date be 

extended until 21 November 2013. 
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2. CONDUCT OF THE INQUIRY 

2.1. The Committee resolved at its first meeting, to invite by way of advertisement 

on the Parliament of Tasmania Internet page and in the three daily regional 

newspapers, interested persons and organisations to make a submission to 

the Committee in relation to the Terms of Reference.   

2.2. The Committee has, to date received 6 submissions and in addition many 

documents have been provided as exhibits. 

2.3. The Committee has carefully considered receipt of all submissions. 

2.4.All submissions were received and taken into evidence, thus informing the 

Committee’s deliberations. 

2.5. The submissions received, taken into evidence and ordered to be published 

and reported are listed at Appendix A.  Such documents have been published 

by order of the Committee pursuant to Standing Order 363 and are tabled 

herewith. 

2.6. The Committee has met on 12 occasions in relation to this Reference. 

2.7. The ‘default’ position for the Committee hearing evidence is to examine 

witnesses in public.  The Committee has however, resolved on occasion, to 

hear witnesses in camera.  The Committee has resolved not to publish or 

report the transcripts of evidence heard in camera.   

2.8. Documents tabled by witnesses in the course of the hearings and resolved to 

be reported by the Committee are listed in Appendix B.  Those documents 

tabled by witnesses in the course of the hearings and resolved not to be 

reported by the Committee are listed in Appendix C. 

2.9. The Minutes of the meetings of the Committee held to in relation to this 

reference appear in Appendix D. 
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3. SUMMARY OF FINDINGS 

The Committee finds that the Parole Board should be exempted from the operation 

of the Act with respect to information it is in possession of (except for information 

relating to the administration of the Parole Board): 

 given that it is arguably already exempt by virtue of its nature as a Tribunal; 

and 

 because of the sensitive nature of the information that it gathers. 

The Committee finds that referral of matters to the Auditor-General or Ombudsman 

does not allow bodies to avoid scrutiny, as the Auditor-General and the Ombudsman 

are both subject to scrutiny by the Parliament and its Committees. 

The Committee finds that the amendment as proposed in Clause 5 of the 

Amendment Bill clarifies that information should be released as soon as practicable if 

it is available or found before the 20 day period expires.  Therefore, the proposed 

amendment promotes the timely release of information. 

The Committee finds that an applicant for assessed disclosure of information should 

receive an acknowledgement, in writing, that the application has been received by 

the public Authority or Minister. 

The Committee finds that the amendment as proposed in Clause 6 of the 

Amendment Bill operates to remove the loophole whereby multiple smaller 

applications may be submitted that, in isolation, may not meet the threshold for the 

application of the test for the unreasonable diversion of resources, but in sum total, 

or if submitted in one application, may do so. 
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The Committee finds the concerns expressed regarding the amendment as proposed 

in Clause 6 of the Amendment Bill can be overcome, as the decision made by a 

Minister or principal officer of a public Authority, or their delegate, that the multiple 

applications are an unreasonable diversion of resources is a decision that is 

reviewable upon application to the Ombudsman. 

The Committee finds that it is unnecessary to further expand the list of sections 

which trigger a responsibility to give reasons for refusing to provide information as 

you can only require reasons to be given where there is a decision made.  The 

additional sections that have been suggested for inclusion in the proposed 

amendment (i.e. s10(2) and s12, excluding s12(c)) do not actually require a decision to 

be made. 

The Committee finds that the amendment as proposed in Clause 8 of the 

Amendment Bill streamlines administrative procedures and improves the availability 

of, and accessibility to, the information that is published routinely, or as required by 

statute or agreement, by a public authority. 

The Committee finds that the amendment as proposed in Clause 9 of the 

Amendment Bill does not attempt to hide what matters the public interest test 

applies to and that the wording is clear enough that a reasonable person would draw 

the conclusion that this Part of the Bill deals with those matters that are always 

exempt, and therefore not subject to the public interest test. 

The Committee finds that Schedule 1 and Schedule 2 of the Principal Act provide 

sufficient guidance to decision makers in determining if disclosure of information is 

contrary to the public interest. 

The Committee finds that the amendment as proposed in Clause 11 of the 

Amendment Bill corrects an error in wording used in the Principal Act, thereby 
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clarifying and confirming that a person needs to be consulted about the release of 

personal information about that person and held by a public authority, regardless of 

whom that information is provided by. 

The Committee finds that the amendment as proposed in Clause 13 of the 

Amendment Act provides consistency with timeframes specified elsewhere in the 

Right to Information Act. 

The Committee finds that the timeframe of 20 days is sufficient for a third party, who 

considers that they should have been consulted on the release of information, to 

apply for a review of the decision to release that information. 

The Committee finds that the amendment as proposed in Clause 14 of the 

Amendment Bill provides certainty to an applicant that, if a notice of decision to 

refuse to grant an application has not been provided within the specified timeframe, 

then it can be taken that the application has been refused, and allows the applicant 

to lodge an application for review of that refusal. 

The Committee finds that, with respect to the amendment as proposed in Clause 15 

of the Amendment Bill, greater clarity is required on what would constitute “an 

unreasonably large number of applications from the same person”. 

The Committee finds that the amendment as proposed in Clause 16 of the 

Amendment Bill increases the rights of applicants by giving greater discretion to the 

Ombudsman to confirm or deny the existence of information. 

The Committee finds that legitimate concerns have been raised regarding the 

interaction and relationship between the Right to Information Act, the Personal 

information Act and the Archives Act, and how these operate in a whole-of-

government information policy context. 
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The Committee finds that the Right to Information Act, the Personal information Act 

and the Archives Act could be improved to provide a better coordinated approach to 

information policy. 

The Committee finds that there is a need for a consistent approach to the capturing, 

recording and retrieving of information across Government. 

The Committee finds that there is a need for greater coordination across Government 

to provide better resourcing and knowledge with respect to records management, 

compliance and Right to Information disclosure matters. 

The Committee finds that Government employees have legal obligations under the 

Right to Information Act and other related information policy legislation.  

Recognising these serious legal obligations, the Committee further finds that the 

Government should take steps to ensure greater consistency across Government 

with respect to the policies, procedures and processes employed to deal with records 

management, Right to Information disclosure and compliance, to assist and support 

employees in complying with their legal obligations. 
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4. SUMMARY OF RECOMMENDATIONS 

Recommendation 1 

The Committee recommends that the amendment as proposed in Clause 4 of 

the Amendment Bill should stand. 

Recommendation 2 

The Committee recommends that the amendment as proposed in Clause 5 of 

the Amendment Bill should stand. 

Recommendation 3 

The Committee recommends that the Right to Information Act be amended to 

specify that a public Authority or Minister must acknowledge, in writing, that 

an application for assessed disclosure has been received, and that such 

amendment be included in the Amendment Bill. 

Recommendation 4 

The Committee recommends that the amendment as proposed in Clause 6 of 

the Amendment Bill should stand. 

Recommendation 5 

The Committee recommends that the amendment as proposed in Clause 7 of 

the Amendment Bill should stand. 

Recommendation 6 

The Committee recommends that the amendment as proposed in Clause 8 of 

the Amendment Bill should stand. 

Recommendation 7 

The Committee recommends that the amendment as proposed in Clause 9 of 

the Amendment Bill should stand. 
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Recommendation 8 

The Committee recommends that the amendment as proposed in Clause 10 of 

the Amendment Bill should stand. 

Recommendation 9 

The Committee recommends that the amendment as proposed in Clause 11 of 

the Amendment Bill should stand. 

Recommendation 10 

The Committee recommends that the amendment as proposed in Clause 13 of 

the Amendment Bill should stand. 

Recommendation 11 

The Committee recommends that the amendment as proposed in Clause 14 of 

the Amendment Bill should stand. 

Recommendation 12 

The Committee recommends that the amendment as proposed in Clause 15 of 

the Amendment Bill should not stand. 

Recommendation 13 

The Committee recommends that an amendment be drafted that provides 

greater clarity on what would constitute “an unreasonably large number of 

applications from the same person”. 

Recommendation 14 

The Committee recommends that the amendment as proposed in Clause 16 of 

the Amendment Bill should stand. 

Recommendation 15 

The Committee recommends that a review of the interrelationship between the 

Right to Information Act, the Personal information Act and the Archives Act 
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should be undertaken to provide a consistent framework for information 

management. 

Recommendation 16 

The Committee recommends that steps be taken by the Government to ensure 

consistent rules for capturing, recording and retrieving of information across 

whole-of-Government. 

Recommendation 17 

The Committee recommends that steps be taken by the Government to ensure 

greater coordination across Government with respect to records management, 

compliance and Right to Information Disclosure matters. 

Recommendation 18 

The Committee recommends that steps be taken by the Government to ensure 

greater consistency across Government with respect to the policies, procedures 

and processes employed to deal with records management, Right to 

Information disclosure and compliance. 
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5. INTRODUCTION 

5.1. The stated aim of Right to Information Amendment Bill 2011 (“the 

Amendment Bill”) is to make amendments to the Right to Information Act 

2009 (“the Principal Act”) to better reflect intended policy, address issues 

raised by users, including those issues identified by the Ombudsman and the 

Solicitor General in working with and advising on the Principal Act, and to 

correct unintentional wording errors that have been identified during 

implementation and operation of the Principal Act. 

5.2. A great deal of the evidence received by the Committee did not have any 

specific comments or recommendations in relation to specific clauses of the 

Amendment Bill, or any further amendments to suggest with respect to the 

Principal Act, with a number of witnesses commenting: 

5.2.1. The amendments in the Amendment Bill were largely minor, technical 

and ‘housekeeping’ in nature’1; and 

5.2.2. They were content with the current operation of the Principal Act.2 

5.3. However, some of the evidence did raise issues in relation to specific clauses 

of the Amendment Bill.  These are detailed under Section 6 below. 

5.4. A significant amount of evidence was received relating to further changes to 

the Principal Act.  These matters are discussed briefly in Section 7 below and 

detailed in Appendix E . 

5.5. The Committee also received evidence in relation to Right to Information in a 

broader context, including how the Principal Act interacts with other related 

legislation.  These matters are detailed under Section 8 below. 

                                                 
1
 Snell, Hansard, 2 December 2011, p1; Allston, Hansard, 2 December 2011, p17; Webster, Hansard, 30 

March 2012,  p13 
2
 Snell, Hansard, 2 December 2011;  O’Reilly/Beams/Bradshaw, Hansard, 23 July 2012, p16 



 

 

 
12 

 

6. RIGHT TO INFORMATION AMENDMENT BILL – COMMENTS 

AND RECOMMENDATIONS IN RELATION TO PROPOSED 

AMENDMENTS  

6.1. Clause 4  

6.1.1. Clause 4 of the Amendment Bill amends section 6 of the Principal 

Act to include the Parole Board in the list of bodies excluded from the 

operation of the Act3, with the exception of information related to the 

administration of the Parole Board. 

6.1.2. This amendment was questioned by Rick Snell who stated as 

follows: 

Probably the major concern I would have, and it is 

just one of principle, is the exclusion of the parole 

board from the Right to Information Act.  I have an 

in-principle disapproval of excluding any institution 

from this type of legislation.  There was a tendency 

towards the end of the previous Freedom of 

Information Act to start excluding bodies 

wholesale, including the Director of Public 

Prosecutions et cetera, whereas in a number of 

other jurisdictions that body had been included 

within the legislation.  I know there is a tendency 

now for ombudsmen and integrity commissions 

and all the rest to be totally excluded, rather than 

the more sensitive aspects of the operations and 

not just their administrative arrangements.  So I 

                                                 
3
 Clause Notes 
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can understand why the Government would like to 

exclude the parole board, it just makes things a 

little bit easier, but in general practice there have 

been no real major dramas that I am aware of in 

relation to the release of information which 

undermines both the activities and operations of 

either this parole board or other similar types of 

institutions.4 

6.1.3. The Minister for Justice provided the following response to these 

comments: 

The extension of section 6 of the Principal Act to 

include the Parole Board is to remove doubt.  It is 

arguable that the Board is already exempt as it is 

by nature a Tribunal, however this amendment 

names it up.  Section 6 is different to exclusions in 

other jurisdictions as it does not exclude request 

for information on administration of the bodies 

listed.  However it does protect the information 

related to the exercise of their jurisdictions be they 

activities of a Court or investigative by nature.  The 

Parole Board gathers information in confidence 

from victims of crime, family members and bodies 

such as child protection.  The Parole Board affords 

applicants natural justice and publishes its 

decisions to the applicant and to the public, this 

exclusion puts beyond doubt that the information 

gathered for hearings from victims et al is 

                                                 
4
 Snell, Hansard, 2 December 2011, p1 
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protected from release under this Act.  The 

amendment is recommended by the Minister for 

Corrections5 

Findings 

6.1.4. The Committee finds that the Parole Board should be exempted 

from the operation of the Act with respect to information it is in 

possession of (except for information relating to the administration of 

the Parole Board): 

 given that it is arguably already exempt by virtue of its 

nature as a Tribunal; and 

 because of the sensitive nature of the information that it 

gathers. 

6.1.5. Mr Todd commented on the exemption of the Ombudsman and 

Auditor-General from the operation of the Principal Act as follows: 

One of the issues arising was the use of these 

Officers as a means of avoiding scrutiny.  If you could 

convince a disinterested Auditor-General or mislead 

a Regulator into a position, then the State Entity 

would then make use of such a “finding” by the 

Auditor General or Regulator as a means to avoid 

further scrutiny.6 

6.1.6. The Minister for Justice provided the following response to these 

comments: 

                                                 
5
 Letter from the Minister for Justice dated 5 March 2013, Attachment p1 

6
 Greg Todd, Submission No. 1, p9 
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This appears to hold that information held by a 

public authority can be hidden by referring it to the 

Auditor General or the Ombudsman, that is not the 

case.  Both the Ombudsman and Auditor General 

are subject to the Parliament and there are 

Parliamentary Committees in place to examine 

their activities.7 

Findings 

6.1.7. The Committee finds that referral of matters to the Auditor-

General or Ombudsman does not allow bodies to avoid scrutiny, as the 

Auditor-General and the Ombudsman are both subject to scrutiny by the 

Parliament and its Committees. 

Recommendation 1 - The Committee recommends that the amendment as proposed in 

Clause 4 of the Amendment Bill should stand. 

6.2. Clause 5  

6.2.1. Clause 5 of the Amendment Bill amends section 15 of the Principal Act 

as follows: 

15. Time within which applications for 

assessed disclosure of information are to 

be decided 

(1) A public Authority or Minister must 

take all reasonable steps to enable an 

Applicant to be notified  notify an 

Applicant of a decision on an 

                                                 
7
 Letter from the Minister for Justice dated 5 March 2013, Attachment p1 
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application for assessed disclosure of 

information as soon as practicable but 

in any case not later than 20 working 

days after the acceptance of the 

application. 

6.2.2. Mr Todd commented on this as follows: 

The present construction allows for the 

interpretation that only “reasonable steps need to 

be taken” to meet the 20 day timeframe.  

Unfortunately this is one of the convenient 

avoidance strategies, there is no penalty for just 

not bothering and unlike the FOI Act (Cth) there is 

not even a requirement to acknowledge receipt of 

a request.8 

6.2.3. The Minister for Justice provided the following response to these 

comments: 

As indicated in the Clause notes this amendment 

makes the obligation to notify an applicant clearer. 

The timeline for processing applications was 

shortened in the Principal Act and if exceeded the 

applicant has an automatic external review right. 

“reasonable steps to notify as soon as practicable 

but in any case not later than 20 working days” 

operates so that the reasonable steps does not 

                                                 
8
 Greg Todd, Submission No. 1, p28 
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apply to the 20 day limit, it operates to mean if a 

public authority has the information to hand on 

day 1 then it is reasonable to release it as soon as is 

practicable and not simply wait to the last day.  It 

was inserted in the Principal Act to remind of an 

obligation to release information quickly. 

Failure to take reasonable steps to release the 

information as soon as practicable may be the 

subject of a complaint under the Ombudsman Act. 

Good administrative practice would include 

acknowledgement of receipt.  Although not seen as 

a necessity, we would not oppose insertion of such 

a requirement, but such an amendment should 

allow for acknowledgement electronically, as a 

large number of applications are now lodged via 

email.9 

Findings 

6.2.4. The Committee finds that the amendment as proposed in Clause 5 of 

the Amendment Bill clarifies that information should be released as 

soon as practicable if it is available or found before the 20 day period 

expires.  Therefore, the proposed amendment promotes the timely 

release of information. 

6.2.5. The Committee finds that an applicant for assessed disclosure of 

information should receive an acknowledgement, in writing, that the 

application has been received by the public Authority or Minister. 

                                                 
9
 Letter from the Minister for Justice dated 5 March 2013, Attachment p1-2 
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Recommendation 2 - The Committee recommends that the amendment as proposed in 

Clause 5 of the Amendment Bill should stand. 

Recommendation 3 - The Committee recommends that the Right to Information Act be 

amended to specify that a public Authority or Minister must acknowledge, in writing, 

that an application for assessed disclosure has been received, and that such 

amendment be included in the Amendment Bill. 

6.3. Clause 6 

6.3.1. Clause 6 of the Amendment Bill amends section 19 of the Principal Act 

as follows: 

19. Requests may be refused if resources 

unreasonably diverted  

(1) If the public Authority or Minister dealing with 

a request an application or a number of 

applications from the same person is satisfied 

that the work involved in providing the 

information requested –  

(a) would substantially and unreasonably divert 

the resources of the public Authority from its 

other work; or 

(b) would interfere substantially and 

unreasonably with the performance by that 

Minister of the Minister’s other functions –  

Having regard to –  

(c) the matters specified in Schedule 3 –  
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the public Authority or Minister may refuse to 

provide the information without identifying, 

locating or collating the information. 

6.3.2. This amendment amends section 19 to allow public bodies to assess 

multiple applications as a whole instead of as stand-alone applications, to 

allow the test of unreasonable diversion of resources to apply.10 

6.3.3. Mr Todd commented on this amendment as follows: 

Over what period of time and how many is too 

many?  How does it apply to a Member?  Who is it 

that performs the review, because there is a similar 

one up under s48 proposed as well so that no one 

performs even a review of the decision made 

here.11 

6.3.4. The Minister for Justice provided the following response to these 

comments: 

Schedule 3 of the Principal Act provides a guide for 

judging unreasonable diversion of resources. 

The proposed amendment to Section 48 referred 

to in Mr Todd’s submission does not prevent a 

review of this decision – it would be a reviewable 

decision. 

The clause notes and second reading speech 

address the need for this clause, it addresses a loop 

                                                 
10

 Clause Notes 
11

 Greg Todd, Submission No. 1, p30 
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hole which could thwart the intent of the existing 

provision.12 

6.3.5. The Second Reading speech for the Bill provides further justification 

for the proposed amendment, explaining the loophole mentioned by the 

Minister above: 

Applications which unreasonably divert resources 

can already be declined under section 19 of the Act.  

However a simple way around that is to lodge 

multiple applications within a short time frame 

seeking the same total information but in smaller 

chunks so as to avoid the test created by the 

section. 

The Bill seeks to amend section 19 to allow public 

bodies to assess these multiple applications as a 

whole instead of as stand-alone applications.13 

Findings 

6.3.6. The Committee finds that the amendment as proposed in Clause 6 of 

the Amendment Bill operates to remove the loophole whereby multiple 

smaller applications may be submitted that, in isolation, may not meet 

the threshold for the application of the test for the unreasonable 

diversion of resources, but in sum total, or if submitted in one 

application, may do so. 

6.3.7. The Committee finds the concerns expressed regarding the 

amendment as proposed in Clause 6 of the Amendment Bill can be 

                                                 
12

 Letter from the Minister for Justice dated 5 March 2013, Attachment p2 
13

 Right to Information Amendment Bill 2011, Second Reading Speech, p4-5 
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overcome, as the decision made by a Minister or principal officer of a 

public Authority, or their delegate, that the multiple applications are an 

unreasonable diversion of resources is a decision that is reviewable 

upon application to the Ombudsman. 

Recommendation 4 - The Committee recommends that the amendment as proposed in 

Clause 6 of the Amendment Bill should stand. 

6.4. Clause 7 

6.4.1. Clause 7 broadens section 22(1)(c) of the Principal Act by including 

sections 10(1) and 12(3)(c) into the list of sections which trigger a 

responsibility to give reasons if used to refuse the provision of 

information.14 

6.4.2. Mr Todd commented on this amendment as follows: 

Interestingly the Authority is not required to give 

notice in regard to s10(2), backup records and 

Archives Act destruction.  Very odd to get that 

specific, why not s10(2) and s12?15 

6.4.2.1. Mr Todd suggested the inclusion of s10(2) and the entire s12 in 

the amendment. 16 S12(c) is already covered by the amendment 

proposed in clause 7. 

6.4.2.2. The Minister for Justice provided the following response to 

these comments: 

This clause seeks to extend the rights of applicants 

to seek review of decisions.  The additional 

suggestion to include 10(2) and other parts of s12 of 

                                                 
14

 Clause Notes  
15

 Greg Todd, Submission No. 1, p30 
16

 Greg Todd, Submission No. 1, p30 
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the Principal Act in Section 22 is not sensible as 

10(2) does not actually require a decision to be 

made and apart from 12(3), Section 12 also does not 

require a decision to be made.  You can only require 

reasons for decision where there is a decision made 

by a decision maker.17 

Findings 

6.4.3. The Committee finds that it is unnecessary to further expand the list 

of sections which trigger a responsibility to give reasons for refusing to 

provide information as you can only require reasons to be given where 

there is a decision made.  The additional sections that have been 

suggested for inclusion in the proposed amendment (i.e. s10(2) and s12, 

excluding s12(c)) do not actually require a decision to be made. 

Recommendation 5 - The Committee recommends that the amendment as proposed in 

Clause 7 of the Amendment Bill should stand. 

6.5. Clause 8 

6.5.1. Clause 8 of the Right to Information Amendment Bill seeks to amend 

section 23 of the Principal Act as follows: 

Other Responsibilities of principal officer 

(1) The principal officer of a public 

Authority must- 

(c) as soon as practicable after the 

end of each financial year provide 

details on an overview of 
                                                 
17

 Letter from the Minister for Justice dated 5 March 2013, Attachment p2 
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information published as required 

disclosures or routine disclosures 

by the public Authority. 

6.5.2. The aim of this section is to improve the language of the section to 

make the requirements of the section clearer and less onerous by 

omitting “details on” and substituting “an overview of”18 

6.5.3. Mr Todd commented on this amendment as follows: 

Pointless, what value is there to such an 

overview….Reject it, the actual detail of what is 

available needs to be known to both the applicants 

as well as the officers of the Authority.19 

6.5.4. The Minister for Justice provided the following response to these 

comments: 

Public Authorities routinely publish information 

daily, particularly on websites and in reports.  The 

words “in detail” would require each of those 

disclosures to be outlined, making annual reports 

running to 100s of pages just to comply with this.  

This amendment makes it less onerous allowing for 

example for an Agency to point to its website for 

details instead of duplicating the website in its 

annual report.20 

6.5.5. The Second Reading Speech for the Principal Act states the following 

on this matter: 

                                                 
18

 Clause Notes  
19

 Greg Todd, Submission No. 1, p32 
20

 Letter from the Minister for Justice dated 5 March 2013, Attachment p2 
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Taken literally the wording of the section could 

require each public body needing to keep track of 

every change made to a web page, for instance, so 

they can report on having published a new version.  

This would impose an unjustifiable administrative 

burden and bury the genuine routine disclosures in 

a meaningless list.  To avoid this I propose to 

replace “detail” of routine disclosures with “an 

overview of” those disclosures.21 

Findings 

6.5.6. The Committee finds that the amendment as proposed in Clause 8 of 

the Amendment Bill streamlines administrative procedures and 

improves the availability of, and accessibility to, the information that is 

published routinely, or as required by statute or agreement, by a public 

authority. 

Recommendation 6 - The Committee recommends that the amendment as proposed in 

Clause 8 of the Amendment Bill should stand. 

6.6. Clause 9 

6.6.1. Clause 9 amends the heading of Division 1 of Part 3 from ‘Exemptions 

not subject to public interest test’ to ‘General exemptions’ in line with 

the amendment in clause 10. 

6.6.2. Mr Todd commented on this amendment as follows: 

Seems someone doesn’t want to draw attention to 

what the “public interest” issues apply to.  Reject 

it….let it be seen clearly for what it is and how it 

                                                 
21

 Right to Information Amendment Bill 2011, Second Reading Speech, p6 
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links to Schedule 1.  Actual “general exemptions” 

are role/person based and appear under s6 of the 

Act already.22 

6.6.3. The Minister for Justice provided no comment on this matter. 

Findings 

6.6.4. The Committee finds that the amendment as proposed in Clause 9 of 

the Amendment Bill does not attempt to hide which matters the public 

interest test applies to and that the wording is clear enough that a 

reasonable person would draw the conclusion that this Part of the Bill 

deals with those matters that are always exempt, and therefore not 

subject to the public interest test. 

Recommendation 7 - The Committee recommends that the amendment as proposed in 

Clause 9 of the Amendment Bill should stand. 

6.7. Clause 10 

6.7.1. Clause 10 amends section 33 as follows: 

33. Public interest test 

(1) In this Division, Notwithstanding anything 

contained in the following provisions of this 

Division information is only exempt information 

under any of those provisions if the principal 

officer of the public Authority or Minister 

considers, after taking account of all relevant 

matters, that it is contrary to the public interest 

to disclose the information. 
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6.7.2. This amendment is intended to alter section 33 by replacing subsection 

(1) with wording that will better reflect the intention that information 

falling into the categories laid out in ss34-42 be subject to the public 

interest test over and above the exemptions in those sections.23 

6.7.3. Mr Todd commented on this amendment as follows: 

Actually seems to be an improvement, save that it 

is a delegated decision still. 

But….since originally being prepared it has 

become EXPLICITLY obvious, and documented as 

such that the view that Simon Allston has as 

Ombudsman which constitutes a matter of the 

Public Interest is at odds with the understanding 

that even Members of the House of Assembly 

have.24 

6.7.4. The Minister for Justice provided no comment on this matter. 

Findings 

6.7.5. The Committee finds that Schedule 1 and Schedule 2 of the Principal 

Act provide sufficient guidance to decision makers in determining if 

disclosure of information is contrary to the public interest. 

Recommendation 8 - The Committee recommends that the amendment as proposed in 

Clause 10 of the Amendment Bill should stand. 
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6.8. Clause 11 

6.8.1. Clause 11 of the Amendment Bill  amends section 36 of the Principal Act 

as follows: 

36. Personal Information of a Person 

(1) Information is exempt information if its 

disclosure under this Act would involve the 

disclosure of the personal information of a 

person other than the person making an 

application under section 13. 

(2) If –  

(a) an application is made for information under 

this Act; and 

(b) the information was provided to a public 

Authority or Minister by about a third party. 

6.8.2. Mr Todd comments on this amendment as follows: 

Not quite what it needs to be.  It would appear that 

there is a need, in the event that the information 

sought by person A as provided to the Authority by 

party C contains information about person 

B….that person B be consulted, which is 

reasonable….but it also means that party C, who 

provided information about person B to the 

Authority/Minister needs to be consulted as well. 
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As it stood it was party C who was consulted in 

respect of what they said….which may have 

included something about B.  In this instance, well 

it seems that all of a sudden person B is going to 

discover that party C has been discussing them.  

That might be a breach of confidentiality on the 

part of party C in respect of B. 

It is appropriate that the Authority/Minister be the 

one to raise this apparent breach with person B, 

resultant from the conduct of party C? 

Actually it needs in the first instance to be as it was 

before, reference to party C (because person B may 

not know anything about it at all) and that party C 

obtain suitable relief from person B as appropriate 

to allow disclosure.  It might be about B, but B has 

a relationship somehow with C and not with the 

Authority or Minister.  The Authority/Minister 

raising it with B may breach confidentiality 

between the Authority and party C…….I think it 

still needs to be BY rather than ABOUT the party 

consulted is the party giving the information as 

distinct from the person that such party gave the 

information about.  If the relationship between C 

and B is such that permitted use, then it’s actually C 

who has to be consulted in the first instance…and 

it’s up to C to consult with B as appropriate. 
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Reject it unless better understood BUT there is an 

even larger if not HUGE issue unfolding at the 

current time in regard to that which is determined 

to be “personal information” for the purposes of 

the Personal Information Protection Act Schedule 1 

Clause 6. 

Both RTI and the PIP Act use the same common 

definition whilst currently Simon Allston and a 

great number of Agencies are seeking to constrain 

what “personal information” happens to be, the 

problem is then that the same set of constraints 

must equally be applied to s36 and as it would 

seem to stand….there is no protection for what 

you and I would understand to be “personal 

information” under s36 from application by a third 

party if the current views are to be 

applied….current views of Simon Allston are at 

odds with both RTI/FOI plain word interpretations 

of the definitions of such terms provided, and also 

at odds with the Guidelines associated with the 

same “information” under the Commonwealth FOI 

regime…..S36 as of now….DOES NOT OPERATE 

because of the disparity of views as to what 

“personal information” happens to be…and it 

must be consistently applied between PIP and 

RTI.25 

                                                 
25

 Greg Todd, Submission No. 1, p35-37 



 

 

 
30 

6.8.3. The Minister for Justice provided the following response to these 

comments: 

As this currently stands the section could be 

narrowly interpreted to apply that person “A” 

does not need to be consulted about the release of 

personal information about Person “A” held by a 

public authority unless the information was 

provided by someone other than Person “A” – for 

example if a person provides a medical history to a 

hospital then this falls outside the need to consult 

as it was provided directly – this is not the 

intention of the legislation and this amendment 

clarifies the consultation provision may be applied 

to all personal information regardless of source.26 

Findings 

6.8.4. The Committee finds that the amendment as proposed in Clause 11 of 

the Amendment Bill corrects an error in wording used in the Principal 

Act, thereby clarifying and confirming that a person needs to be 

consulted about the release of personal information about that person 

and held by a public authority, regardless of whom that information is 

provided by. 

Recommendation 9 - The Committee recommends that the amendment as proposed in 

Clause 11 of the Amendment Bill should stand. 
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6.9. Clause 13 

6.9.1. Clause 13 of the Amendment Bill amends section 45 of the Principal Act 

as follows: 

45. Other Applications for Review 

(2) If a person has applied for information 

in accordance with section 13, another 

person may apply to the Ombudsman 

for review if -  

(a) a Minister or public Authority has 

decided not to consult the person 

under section 36(2) or section 37(2) 

and the person believes that he or she 

is a person who was required to be 

consulted; or 

(b) a decision has been made on 

review under section 43 and a person, 

other than the person who applied for 

the review, is adversely affected by the 

decision – and if the application for 

review is lodged within 20 days of the 

date of the notice of the decision 

under section 22. 

6.9.2.  Clause 13 amends section 45 of the Principal Act to ensure a time limit 

of 20 days applies to an application being made by another person who 
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feels they ought to have been consulted on the release of information, 

consistent with other timelines in the Act.27 

6.9.3. Mr Todd comments on this amendment as follows: 

This is another one of the timing issues that arises 

and this 20 day period…how will they know?  That 

aside, unless all the time frames slide this is 

probably one that has to be about 20 days and that 

may be too long.28 

6.9.4. The Minister for Justice provided no comment on this matter. 

Findings 

6.9.5. The Committee finds that the amendment as proposed in Clause 13 of 

the Amendment Act provides consistency with timeframes specified 

elsewhere in the Right to Information Act. 

6.9.6. The Committee finds that the timeframe of 20 days is sufficient for a 

third party, who considers that they should have been consulted on the 

release of information, to apply for a review of the decision to release 

that information. 

Recommendation 10 - The Committee recommends that the amendment as proposed 

in Clause 13 of the Amendment Bill should stand. 

6.10. Clause 14 

6.10.1. Clause 14 of the Amendment Bill amends section 46 of the Principal Act 

as follows: 

46. Review where Decisions Delayed 
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If –  

(a) an application has been made to a public 

Authority or Minister under section 13; and 

(b) the period provided in section 15 has elapsed; 

and  

(c) notice of a decision on the application has not 

been received by the Applicant – the principal 

officer of the public Authority or the Minister is, 

for the purpose of enabling an application to be 

made to the Ombudsman under section 45, to be 

taken to have made taken to have provided, on 

the last day of the relevant period, notice of a 

decision refusing to grant the application. 

6.10.2. Clause 14 seeks to improve the language of section 46 to give certainty 

to the time period for lodgment of applications for review of a “deemed 

decision.”29 

6.10.3. Mr Todd comments on this amendment as follows: 

This seems to be just a way of allowing an 

Authority to actually not respond at all….but it 

means no basis of the decision is provided and 

there is no actual certainty that the application 

was even received.  I don’t see the reason for the 

change to wording other than it is no longer 

reported as a breach of s15 to the Parliament. 

 

Would see this one refused because it might be just 

about altering what’s reported in the statistics.  If 
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it’s deemed the Applicant received a decision, then 

why bother sending one.  If there is a deemed 

decision but no notice of it then the Authority is in 

breach of s15(1) [which states as follows]: 

15(1) A public Authority or Minister must take all 

reasonable steps to enable an Applicant to be 

notified of a decision on an application for an 

assessed disclosure of information as soon as 

practicable but in any case not later than 20 

working days after the acceptance of the 

application…. 

If there is a deemed decision, no notice of it 

provided but one deemed to have been provided 

then it would appear then the Authority would not 

be ever in breach of s15(1)….they are deemed to 

have provided one.   

Reject it. 

Make failure to provide one a breach of the Act as 

it would currently stand at the moment, albeit 

without prescribed penalty. 

There absolutely needs to be a means of stopping 

“deemed refusals” from occurring because is the 

clear basis for an avoidance strategy that delivers 

AT MINIMUM at least a 20 day delay to yield.   

There is another strategy which is the fabrication 

of basis for exemption claims, which incur the 

internal review period then go to the Ombudsman 

who may well overturn it for having no substantive 

basis to start with…but at least they got 
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themselves a considerable delay to frustrate the 

timely interest of the Applicant, particularly so as 

there is no time limit now imposed upon the 

Ombudsman unlike s48(6) of the FOI Act. 

An adverse decision by the Ombudsman MEANS 

implicitly that the Authority failed to exercise their 

discretion to release appropriately…but there is no 

penalty so is a great strategy to avoid release.30 

6.10.4. The Minister for Justice provided the following response to these 

comments: 

This is a tidying of the words and does not change 

the intent or meaning of the Section.31 

Findings 

6.10.5. The Committee finds that the amendment as proposed in Clause 14 of 

the Amendment Bill provides certainty to an applicant that, if a notice 

of decision to refuse to grant an application has not been provided 

within the specified timeframe, then it can be taken that the application 

has been refused, and allows the applicant to lodge an application for 

review of that refusal. 

Recommendation 11 - The Committee recommends that the amendment as proposed 

in Clause 14 of the Amendment Bill should stand. 

6.11.          Clause 15 

6.11.1. Clause 15 of the Amendment Bill inserts in section 47 a power for the 

Ombudsman to decline an application for review that the Ombudsman 

                                                 
30

 Greg Todd, Submission No. 1, p41-42 
31

 Letter from the Minister for Justice dated 5 March 2013, Attachment p2-3 



 

 

 
36 

considers is one of an unreasonably large number of applications from 

the same person.32 

6.11.2. Mr Todd commented on this amendment as follows: 

What is an “unreasonably large number” and by 

whom and under what circumstances.  Some are 

tiny, some are larger…what is the quota and on 

what basis does it change?   

Is it person based or is it issue based, the text 

suggests it’s not…..on any subject, they all 

accumulate to some magic number over some 

period of undefined time and after that….that’s it 

forever? 

What about Members? 

At least with the vexatious provision there needs 

to be thought as to the definition (legal) of what 

vexatious happens to be (or is not) which can then 

be subject to judicial review….but, how many is 

too many? 

In this circumstance not only can the Authority 

and/or Minister refuse to even consider making a 

decision, the Ombudsman can then refuse to 

consider whether the conduct of the Minister or 

Authority was appropriate in not making a 

decision….and coupled with the default s15 

provision which is do nothing is a deemed refusal 
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received by an applicant, it is a very good way to 

ignore applicants and give them no recourse to 

anywhere.33 

6.11.3. The Minister for Justice provided the following response to these 

comments: 

The Government is responding to a request from 

the then Ombudsman who believed that this is a 

provision that is required to enable appropriate 

allocation of resources. 

The clause notes and second reading speech 

address the need for this clause, it addresses a loop 

hole which could thwart the intent of the existing 

provision.34 

Findings 

6.11.4. The Committee finds that, with respect to the amendment as 

proposed in Clause 15 of the Amendment Bill, greater clarity is required 

on what would constitute “an unreasonably large number of 

applications from the same person”. 

Recommendation 12 - The Committee recommends that the amendment as proposed 

in Clause 15 of the Amendment Bill should not stand. 

Recommendation 13 - The Committee recommends that an amendment be drafted 

that provides greater clarity on what would constitute “an unreasonably large 

number of applications from the same person”. 

                                                 
33

 Greg Todd, Submission No. 1, p 
34

 Letter from the Minister for Justice dated 5 March 2013, Attachment p3 



 

 

 
38 

6.12. Clause 16 

6.12.1. Clause 16 of the Amendment Bill amends section 48 of the principal Act 

as follows: 

48. Decisions of Ombudsman 

(4) The Ombudsman –  

(a) must not include in any decision or statement 

of reasons any information which is exempt 

information; and 

(b) may not confirm or deny the existence of 

exempt information in any decision or statement 

of reasons. 

(b) may issue any decision or statement or 

reasons in terms which neither confirm nor deny 

the existence of any information which, on a 

ground specified in Division 1 of Part 3, would be 

exempt information. 

6.12.2. This amendment amends section 48 to clarify the power of the 

Ombudsman in confirming or denying the existence of information – the 

amended wording is consistent with section 22 wording which was the 

intent of section 48.35 

6.12.3. Mr Todd commented on this amendment as follows: 

Reject, just window dressing in regard to 

something that shouldn’t be as it is anyway.  Yes, it 

is an improvement of sorts because it doesn’t now 
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include the ones subject to public interest test 

exemptions but there are some like s31 legal 

privilege that require review decisions to be made, 

it cannot be simply everything in Division 1 of Part 

3.36 

6.12.4. The Minister for Justice provided the following response to these 

comments: 

As Section 48 currently stands it can be argued that 

if the Ombudsman makes a decision that 

information is exempt then s/he is bound not to 

confirm or deny its existence.  This amendment 

limits the provisions to Division 1 or Part 3 

exemptions and ensures that the Ombudsman has 

a discretion to confirm or deny if s/he so decides.  

Again this enhances the rights of applicants by 

unfettering the Ombudsman.37 

Findings 

6.12.5. The Committee finds that the amendment as proposed in Clause 16 of 

the Amendment Bill increases the rights of applicants by giving greater 

discretion to the Ombudsman to confirm or deny the existence of 

information. 

Recommendation 14 - The Committee recommends that the amendment as proposed 

in Clause 16 of the Amendment Bill should stand. 
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7.  RIGHT TO INFORMATION ACT – COMMENTS AND 

RECOMMENDATIONS IN RELATION TO PRINCIPAL ACT 

7.1. The Committee received a significant amount of evidence in relation to the 

Principal Act including additional proposed amendments. 

7.2. The Committee notes that the overwhelming majority of this evidence was 

provided to the Committee by Mr Greg Todd, who has shown a significant 

interest of, and knowledge in, right to information related matters. 

7.3. The Committee considers that Mr Todd has highlighted a number of matters 

that may warrant further consideration.  In recognition of the significant 

body of evidence provided by Mr Todd, the Committee has agreed to attach a 

summary of Mr Todd’s comments and proposed amendments as an appendix 

to this report, for further consideration, as appropriate, by the Government. 
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8. OTHER MATTERS 

8.1. Relationship between the Right to Information Act and Other 

Related Legislation 

8.1.1. The Committee received evidence in relation to the relationship between 

the Right to Information Act, the Personal Information Protection Act 

and the Archives Act.  It was noted that there is significant crossover 

between these Acts and that they do not, and should not operate in 

isolation; that is, this suite of legislation should be considered in the 

context of a whole-of-government38 information policy. 

8.1.2. Mr Greg Todd commented as follows in relation to this issue: 

…..the Right to Information Act is not a piece of 

legislation in isolation.  The Personal Information 

Protection Act ties into the Right to Information 

Act so where parties in the State request personal 

information held by an entity or agency, it is 

effectively the provisions of the Right to 

Information Act which are the default conditions of 

access.  Effectively the RTI is the how to do it and 

the PIP act is the what to do.  They have to be 

thought of together.  There is another piece of 

legislation that has an even greater bearing on RTI 

than the issue of how long it takes to get requests 

dealt with.  The Right to Information Act and the 

Freedom of Information Act are predicated on the 
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basis that the Archives Act will be complied 

with…… It is no use having all the rights of access 

in the world if the agency is not keeping records.39 

8.1.3. A number of witnesses commented that, in order for the Right to 

Information Act to function effectively, the Archives Act would need to 

be reviewed and amended; in effect, modernising the Archives Act and 

the policies around record keeping embodied within it. 

8.1.4. This issue was also identified during the evidence of Associate 

Professor Rick Snell, who noted the need for a modernization of record 

management policy and greater coordination and consistency of 

approach across Agencies: 

Mr SNELL - I think you need to address the problem 

around the Archives Act.  I think in 1983 the 

discussion paper involved the right to information 

project, talked about it in terms of FOI, reminisced 

about 1991 at a time when public servants still did 

have their stock computers and paper-based filing 

systems and the whole works.  Commodore 64 was 

only relatively new as a mechanism, et cetera.  If 

you go back to 1983 you are going back yet another 

generation in terms of information management 

systems, et cetera, and a right to information 

system needs a strong, powerful, modernised 

records management system to underpin it.  You 

will notice that President Obama earlier this week 

announced a major move within America to 

modernise its record management and archive 

system to effectively make all agencies come up 
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with a coherent and funded plan to actually digitise 

all their records and to make them accessible.  

There is no point talking about e-government and 

proactive release if it is difficult to get access to 

those particular types of records…….I think the 

protection of records, the destruction of records, 

the supervision of those particular processes, the 

guidelines et cetera, need to be addressed and they 

need to be modernised.  I think that what has 

happened in a lot of jurisdictions is that with 

advent of computers, record management systems 

and delegation of ability to purchase and run your 

own systems is effectively that we have almost lost 

a generation of records.   

Mr STURGES – ….I understand the Archives Act 

supports the record management system, are you 

saying that we need to go a step further in relation 

to getting some consistency around that? 

Mr SNELL – Not only consistency, but ability to 

operate in the current operating environment…..I 

grew up and was first employed in the 

Commonwealth Public Services in a time period 

when keeping a record was almost the be-all.  In 

fact, some people would say that we did away with 

customer service to satisfy the need to keep 

records.  But the one thing you could say was, if 

you had a dealing with an official, then that was 

recorded.  So if I had a telephone conversation, I 

would stop immediately and make a file note, I 
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would folio it, it would go onto file, there would a 

file go somewhere and someone could 

retrospectively trace the actions and activities 

involved in that process. 

Mr STURGES – Could I respectfully suggest, if it was 

not written in a manual, you did not do it? 

Mr SNELL – But if you make manuals available, 

then you know what is meant to be done. 

Mr STURGES – Yes and that is where I am coming 

back to the point about procedures to support the 

legislation. 

Mr SNELL – I have not followed it closely but I 

know there have been concerns about the position 

of the State Archives going from almost a 

statutory authoritative body to now be well within 

the Department of Education.  The kind of status of 

that body has drifted away because it is seen as not 

being all that important in the grand scheme of 

things.  I think it is central in the operations.  

Whether you have a separate State Archive or you 

combine it with something like the Ombudsman 

into a much more holistic information 

commissioner role, like the Commonwealth.   They 

now have a privacy commissioner, an FOI 

commissioner and an overall information 

commissioner who is charged with information 

policy, charged with thinking about these whole-of-

government issues about information et cetera.  
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We are a small state and I am not advocating a 

creation of a new body. 

DEPUTY CHAIR – Which jurisdiction does it lie in? 

You have mentioned broadly in terms of the United 

States, but specifically.  Is there an Australian 

jurisdiction that is ahead of the game on this? 

Mr SNELL – Queensland certainly is because we 

based our right to information legislation on it.  

But, for various reasons – and a lot of them could 

do with the current state of play in terms of our 

records management system and our public service 

infrastructure, et cetera – a decision was made not 

to follow the Queensland approach because we did 

not really have the capacity to do that.  What they 

advocated, and what I was going to suggest later 

on to the committee but I’m happy to advance it 

now, is I think the Freedom of Information Act, a 

personal privacy regime and a records 

management system et cetera should all be part of 

a whole-of-government information policy.  So, as I 

talked about the Tonga policy, one of the things I 

am recommending to the Government of Tonga is 

they have been thinking at the start of the twenty-

first century about approaching these information 

issues from a whole-of-government perspective 

and that is where Queensland started from and 

adopted their Act into it, so that the Right to 

Information Act would be one part of a much 

broader scheme of things.  Therefore you are not 
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just fixing up the Archives Act to help the FOI Act 

or the Right to Information Act, you are fixing up 

the Archives Act because the availability of 

information for public accountability purposes and 

for business transactional purposes within 

government is important.  It is shifting from where 

our Archives Act is which is very much a static, put-

it-in-a-box, put it into the Archives Office and be 

able to retrieve it some time through to a much 

more dynamic current early warning system so 

that the right information gets to the right people 

at the right time.  So the records managers are 

managing the records not just for preservation’s 

sake but they are managing the information for 

warning’s sake. 

Deputy Chair – For compliance. 

Mr Snell – For compliance – whatever is involved in 

that particular process.  In terms of archivists and 

record managers, that has been a change that has 

been sweeping through the industry over time but 

our legislation is backward-looking in that type of 

approach.  You start becoming concerned in this 

type of approach about the destruction of records 

so if someone did make an allegation about a 

destruction of a record and they felt that 

something had been destroyed the people in 

control of the system would be very concerned 

about that particular process or you would have 

mechanisms that were not just agency-dependent 
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about being able to recover that information, they 

could be audited by an external body.40 

8.1.5. The Committee heard evidence from the State Archivist, Mr Ross 

Latham in relation to this issue, who agreed that the Archives Act needed 

review.  He stated as follows: 

I think that one of the issues we have is that our 

Act is called the Archives Act and I think for any 

public servant they might have a perception that 

there is such a thing as the State Archives, but I 

think they could be quite legitimately excused for 

believing that the State Archives is really only for 

the historical information, the obvious things such 

as the history of the organisation, objects, 

photographs, that type of thing.  I am pleased to 

report that earlier this week the Minister for 

Education and Skills has endorsed my request that 

we modernise our legislation.  One of the key 

recommendations I have made is that we change 

the name of our Act to the ‘State Records Act’ 

because I think as a starting point we need to 

illustrate to those who work in the public service in 

Tasmania that there is an Act of Parliament that 

they need to abide by.  In some instances and some 

agencies I think the function is performed quite 

well, but I don’t think I could put my hand over my 

heart and say that every State agency performs the 

function individually very well.41 
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Findings 

8.1.6. The Committee finds that legitimate concerns have been raised 

regarding the interaction and relationship between the Right to 

Information Act, the Personal information Act and the Archives Act, and 

how these operate in a whole-of-Government information policy 

context. 

8.1.7. The Committee finds that the Right to Information Act, the Personal 

information Act and the Archives Act could be improved to provide a 

better coordinated approach to information policy. 

8.1.8. The Committee finds that there is a need for a consistent approach to 

the capturing, recording and retrieving of information across 

Government. 

Recommendation 15 - The Committee recommends that a review of the 

interrelationship between the Right to Information Act, the Personal information Act 

and the Archives Act should be undertaken to provide a consistent framework for 

information management. 

Recommendation 16 – The Committee recommends that steps be taken by the 

Government to ensure consistent rules for capturing, recording and retrieving of 

information across whole-of-Government.  

8.2. A Consistent Approach in Dealing with Right to Information 

Matters 

8.2.1. The Committee heard evidence in relation to the capacity of Agencies 

to respond to Right to Information requests, including the importance of 

policies and procedures needed to support the operation of the Right to 

Information Act.  A common theme was that a consistent approach 

needed to be taken across Agencies. 
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8.2.2. The evidence raised the potential for more support to be given to 

agencies in order to respond to Right to Information requests, including 

the need for a consistent and coordinated approach to the capture, 

recording and retrieval of information across Agencies. 

8.2.3. In relation to this issue, Associate Professor Rick Snell stated as 

follows: 

I will differentiate between the actual amendment of the 

legislation itself to also focus on the policies, procedures 

and operations of the legislation.  I think not all the 

problems could be solved by amendments, and I think 

some people take the approach that you try to second 

guess all the potential weaknesses and deficiencies an  

somehow as a lawyer put in the protection it needed for 

the hypothetical ‘what if x happens and y happens and 

how will we protect it from there.’   

My approach after a number of years of being involved in 

FOI around the world is that these schemes seem to work 

much more efficiently and better if we can move way from 

a much more legalistic interpretation to concentration on 

administration of the schemes while still having the 

legislative and legalistic bite at the back of it.  I think that 

is one of the good things about the RTI – it provides that 

particular type of mechanism.  It has some power involved 

in it in terms of legal enforcement of the rights of access 

but from a policy perspective…..in section 12 on the four 

types of information and the systems of disclosure and 

pro-disclosure because I think they are culture changing 

and I think they are able in a way to reduce the argy-bargy 

and the disputes over FOI to the really contentious 
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matters, documents and issues, ones which people can 

legitimately disagree on but focus that time and attention 

there.42 

Mr STURGES – So at the risk of putting words in your 

mouth are you suggesting that the governance 

arrangements around the administration of the Act need 

to be firmed up? 

Mr SNELL – It depends what you define, Mr Sturges, by 

governance.  I think it is not necessarily a question about 

firming up but I think there needs to be a kind of wider 

outcome of what this Act was attempting to do in terms 

of delivering a policy change of culture which was to make 

much more information proactively available to citizens 

and within government as well between agencies involved 

so that people know what is going on and they can get 

better access to that type of information. 

If you like, we took a fairly limited approach in this Act 

partly because of budget constraints and awareness about 

the resource implications et cetera and decided we would 

do what we could to improve the state of play and I think 

we have done that.  I just think that we could do more 

where we have got to and where could go to from this 

particular point of view. 

Just anecdotally I am aware within various government 

agencies about the almost impossibility for 

communication between those agencies or when you 

reorganise government departments and subentities of 
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them have different operating systems, different record 

management systems or they do not have any record 

management system put into place.  With budget 

cutbacks you have hard decisions being made within each 

particular agency about what they are going to fund and 

what they are not going to fund in terms of e-mails, 

retrieval systems, storage systems, backup systems for e-

mail systems et cetera and confronted with high budget 

estimations they may decide not to go for that optional 

extra in the package that cost a couple of extra million 

dollars to try to keep a backup system and decide to go 

with a lesser system involved in that process.43 

8.2.4. Mr Allston also commented on the need for consistency across 

organisations with respect to policies, procedures and processes for 

handling with RTI matters: 

Mr Sturges - …….from a whole-of-government 

perspective, what's your opinion in relation to the 

development of consistent policy procedures and 

processes? I know you have said there is a working group 

still alive, still current, but from my understanding we 

don't seem to have that whole-of-government or across-

government approach.  

Mr ALLSTON - It is quite true, there is not. There is a 

culture which is just growing in a sort of organic way, and 

influenced by the act, by decisions that we make and I 

make, by the guidelines that are on our website. There is 

certainly no uniform way of implementation across 

government, so your observation, Mr Sturges, is 
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absolutely right. How you can grow that, given that you 

are dealing with lots of separate agencies…..44 

Findings 

8.2.5. The Committee finds that there is a need for greater coordination 

across Government to provide better resourcing and knowledge with 

respect to records management, compliance and Right to Information 

disclosure matters. 

8.2.6. The Committee finds that Government employees have legal 

obligations under the Right to Information Act and other related 

information management legislation.  Recognising these serious legal 

obligations, the Committee further finds that the Government should 

take steps to ensure greater consistency across Government with 

respect to the policies, procedures and processes employed to deal with 

records management, Right to Information disclosure and compliance, 

to assist and support employees in complying with their legal 

obligations. 

Recommendation 17 – The Committee recommends that steps be taken by the 

Government to ensure greater coordination across Government with respect to 

records management, compliance and Right to Information Disclosure matters. 

Recommendation 18 – The Committee recommends that steps be taken by the 

Government to ensure greater consistency across Government with respect to the 

policies, procedures and processes employed to deal with records management, Right 

to Information disclosure and compliance. 
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APPENDIX A 

Submissions 

No.  Name 

1  Mr Greg Todd 

2  Forestry Tasmania 

3  Mr Patrick Holloway 

4  Mr Greg Todd 

5  Mr Greg Todd 

6  Mr Greg Todd 
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APPENDIX B 

Documents taken into evidence and resolved to be reported 

 

1. Mr Greg Todd “Landscape Document” setting out relevant legislation; 
Email from Darryl Munro to Leigh Mayne, Ian Gibb and Gerard 
Martindill dated 22 June 2007; 
Letter from Ombudsman Tasmania to the Hon David Bartlett MP 
dated 29 April 2010; 
Letter from Tasmanian Audit Office to Greg Todd dated 25 August 
2011; 
Email from Bob Darwin to Wim DePuit and Ian Gibb dated 13 July 
2007; 
Information flow diagram; 
Aurora Agenda No. 7c i August 2007 Board Meeting; 
Aurora Compliance Certification for the period 1 July 2005 to 30 
June 2006; 
Aurora Compliance Certification for the period 1 July 2006 to 30 
June 2007. 

2. Mr Simon Allston 
Ombudsman 

Letter from Ombudsman to Mr Greg Todd dated 28 March 2009 

3. Dr Peter Davis 
Chief Executive Officer 
Aurora Energy 

Letter from Dr Peter Davis to Mr Andrew Reeves dated 5 July 2007 
 

4. Mr Greg Todd Second Submission by Greg Todd to Tasmanian Electricity Supply 
Industry Expert Panel 

5. Mr Simon Allston, 
Ombudsman 

Chronology in Relation to Greg Todd Contacts with Office of the 
Ombudsman and Health Complaints Commissioner and Related 
Matters 

6. Mr Simon Allston, 
Ombudsman 

Staffing Levels in Comparable Offices 

8. Mr Rhys Edwards, 
Secretary – DPAC 

DPAC Policies regarding Right to Information 

9. Aurora Letter dated 17 April 2012 

10. Mr Greg Todd  Email dated 11 April 2012 

11. Mr Greg Todd Email dated 25 April 2012 

12. Mr Greg Todd Email dated 3 May 2012 

13. Aurora Right to Information Act Training Materials 

14. Aurora Disclosure of Information Policy 

15. Aurora Right to Information Policy, Governance Division 

16. Aurora Information and Compliance Management, Information 
Management Policy 

17. Aurora Archives Office of Tasmania – Record Keeping Advice No.4 – 
Managing Electronic Communications as Records dated 15 July 
2009 

18. Auditor-General Letter dated 25 May 2012 

19. Greg Todd Email dated 11 May 2012 

20. Greg Todd Email dated 30 May 2012 

21. Greg Todd Email dated 17 June 2012 

22. Greg Todd Email dated 27 June 2012 

23. Greg Todd Email dated 2 July 2012 (1:03pm) 
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24. Greg Todd Email dated 2 July 2012 (2:06pm) 

25. Greg Todd Email dated 10 July 2012 

26. Greg Todd Email dated 23 July 2012 (6:38pm) 

27. Greg Todd Email dated 23 July 2012 (12:17pm) 

28. Greg Todd Email dated 24 July 2012 (2:01pm) 

29. Greg Todd Email dated 24 July 2012 (6:13pm) 

33. Greg Todd Email dated 11 August 2012 

34. Greg Todd Email dated 15 August 2012 

35. Greg Todd Email dated 16 August 2012 

36. Greg Todd Email dated 21 August 2012 

37. Greg Todd Email dated 4 September 2012 

38. Greg Todd Email dated 15 September 2012 

39. Greg Todd Email dated 22 September 2012 

40. Greg Todd Email dated 16 October 2012 

41. Greg Todd Email dated 18 October 2012 

42. Minister for Justice Letter dated 5 March 2013 

43. Greg Todd Email dated 11 July 2013 

44. Greg Todd Email dated 17 July 2013 

45. Greg Todd Email dated 25 July 2013 

46. Greg Todd Email dated 27 July 2013 (1:57pm) 

47. Greg Todd Email dated 27 July 2013 (4:28pm) 

48. Greg Todd Email dated 1 August 2013 

 

 

APPENDIX C 

Documents taken into evidence and resolved not to be reported 

 

7. Mr Greg Todd Email from Greg Todd dated 19 March 2012 and Attachment 

30. Greg Todd Email from Greg Todd dated 25 July 2012 

31. Greg Todd Email from Greg Todd dated 6 August 2012 (6:26pm) 

32. Greg Todd Email from Greg Todd dated 6 August 2012 (6:26pm) 
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APPENDIX D 

Minutes 

 

Wednesday 21 September 2011 
 

  
The Committee met at 1.20pm in Committee Room 3 Parliament House 
Hobart Tasmania. 
 

Members Mr Groom 
Mr O’Halloran 
Mr Shelton 
Mr Sturges 
Ms White 
 

Order of the House 
Read 
 

The Secretary took the Chair and read the Order of the House of 
Assembly appointing the Committee. 

Election of Chair The Secretary called for nominations for the position of Chair of the 
Committee.  Mr Sturges nominated Ms White, who consented to the 
nomination. 
 
There being no other candidates nominated, the Secretary declared Ms 
White elected as Chair of the Committee. 
 

Election of Deputy 
Chair 

Nominations were called for the position of Deputy Chair. Mr Shelton 
nominated Mr Groom, who consented to the nomination. 
 
There being no other nominations, the Chair declared Mr Groom elected 
as Deputy Chair. 
 

Parliamentary 
Research 
Officer 

Resolved, That unless otherwise ordered Officers of the Parliamentary 
Research Service be admitted to the proceedings of the Committee 
whether in public or private session (Mr O’Halloran). 
 

Chair to be 
the Spokesperson 
 

Resolved, That the Chair be the spokesperson in relation to the 
operations of the Committee (Mr Sturges). 
 

Substitution of 
Member 

Mr Booth took his seat, in place of Mr O’Halloran, having been 
appointed as proxy for Mr O’Halloran in relation to the Committee’s 
inquiry in relation to the Right to Information Amendment Bill 2011. 
 

Reference The Chair read the order of the House of Assembly dated 1 September 
2011 in relation to the reference of the Right to Information Amendment 
Bill 2011 to the Committee.   
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Advertise- 
ment 

The draft advertisement circulated by the Secretary was taken into 
consideration by the Committee. 
 
Resolved, That 4 November 2011 be the closing date for submissions (Mr 
Booth). 
 
The Committee deliberated further. 
 
Resolved, That the advertisement as amended be adopted and placed in 
the three major daily newspapers on Saturday 24 September 2011, or 
the first Saturday possible thereafter (Mr Booth). 
 

Reporting Date The Committee discussed the due date for the Committee to report.  
 
Resolved, that the Committee seek an extension of the reporting date 
until 3 April 2012 (Mr Groom)  
 

Witnesses Ordered, that the Secretary write to Greg Todd requesting him attend 
and give evidence to the Committee on 28 October 2011 at 1pm (Mr 
Booth). 
 
Ordered, that the Secretary write to the Local Government Association 
of Tasmania (Alan Garcia) advising them of the inquiry and providing 
them with a copy of the advertisement (Mr Shelton). 
 
The Committee discussed the possibility of calling Rick Snell and David 
Webster to give evidence in the future. 
 

Adjourn- 
ment 

At 2.04pm the Committee adjourned.   
 

 
Friday 28 October 2011 

 
  

The Committee met at 1:00pm in Committee Room 3 Parliament House. 
 

Members Mr Booth 
Mr Groom 
Mr Shelton 
Mr Sturges 
Ms White (Chair)  
 

Witness  
 

The following witness appeared, made the Statutory Declaration and 
was examined by the Committee in public:- 
 

 Greg Todd.   
 



 

 

 
6 

Papers  The witness tabled the following documents: 

 “Landscape Document” setting out relevant legislation. 

 Email from Darryl Munro to Leigh Mayne, Ian Gibb and Gerard 
Martindill dated 22 June 2007 at 1:58am. 

 Letter from Ombudsman Tasmania to The Hon David Bartlett 
MP dated 29 April 2010. 

 
Witness  The witness was further examined by the Committee in camera.  

 
Papers The witness tabled the following documents: 

 Letter from Tasmanian Audit Office to Greg Todd dated 25 
August 2011. 

 Email from Bob Darwin to Wim DePuit and Ian Gibb dated 13 
July 2007 at 3:33pm. 

 Information flow diagram. 

 Aurora Agenda No. 7ci – August 2007 Board Meeting. 

 Aurora Compliance Certification for the period 1 July 2005 to 30 
June 2006. 

 Aurora Compliance Certification for the period 1 July 2006 to 30 
June 2007. 

 
 Mr Sturges left his seat. 

 
The witness withdrew.   
 

Suspension of 
Sitting 
 

 
Suspension of sitting 3:50 to 4:05pm. 

Order of the House Resolved that the Committee seek a variation of the order of the House 
establishing the Committee, so that it provides that three members 
constitutes a quorum both for the hearing of evidence and deliberating 
(Ms White).   
 

 
Minutes  

 
The Minutes of the Meeting held on 21 September 2011, having 
previously been circulated, were read and confirmed as a true and 
accurate record. 
 

 
Future Witnesses  

 
Ordered, that the Secretary write to the following witnesses requesting 
them to give evidence at future meetings of the Committee (dates to 
be determined):    

 Department of Justice – Dale Webster. 

 Tasmanian Ombudsman. 

 State Archivist. 

 Secretary of Department of Premier and Cabinet. 

 Aurora. 

 Rick Snell (Ms White).   
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Evidence Resolved That the following documents tabled by Greg Todd be taken 
into evidence: 

 “Landscape Document” setting out relevant legislation. 

 Email from Darryl Munro to Leigh Mayne, Ian Gibb and Gerard 
Martindill dated 22 June 2007 at 1:58am. 

 Letter from Ombudsman Tasmania to The Hon David Bartlett 
MP dated 29 April 2010. 

 Letter from Tasmanian Audit Office to Greg Todd dated 25 
August 2011. 

 Email from Bob Darwin to Wim DePuit and Ian Gibb dated 13 
July 2007 at 3:33pm. 

 Information flow diagram. 

 Aurora Agenda No. 7ci – August 2007 Board Meeting. 

 Aurora Compliance Certification for the period 1 July 2005 to 30 
June 2006. 

 Aurora Compliance Certification for the period 1 July 2006 to 30 
June 2007 (Mr Booth).   

 
Mr Shelton left his seat.   
 

Witness Greg Todd was recalled and was further examined by the Committee in 
public. 
 
The witness was further examined by the Committee in camera.   
 
The witness was further examined by the Committee in public.   

 
Papers 

 
The witness tabled the following papers: 

 Letter from Ombudsman Tasmania to Greg Todd dated 18 
March 2009. 

 Letter from Dr Peter Davis to the Office of the Tasmanian 
Energy Regulator dated 5 July 2007.   

 
Adjourn- 
ment 

At 4:35pm the Committee adjourned until a time and date to be fixed.   
 

 
Friday 2 December 2011 

 
  

The Committee met at 11:05am in Committee Room 2 Parliament House. 
 

Members Mr Booth (by telephone)  
Mr Groom (Acting Chair) 
Mr Shelton 
  

Minutes  The Minutes of the Meeting held on 28 October 2011, having previously 
been circulated, were read and confirmed as a true and accurate record 
(Mr Booth).   
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Evidence Resolved That the following documents be taken into evidence: 

 Letter from Ombudsman to Greg Todd dated 18 March 2009. 

 Letter from Peter Davis to Andrew Reeves dated 5 July 2007. 

 Second Submission by Greg Todd to Tasmanian Electricity 
Supply Industry Expert Panel (Mr Booth). 

 
Submissions Resolved that submissions number 1 to 3 be received and reported to 

the House (Mr Shelton). 
 
Ordered that Greg Todd be invited to attend and give further evidence 
to the Committee, after the Committee has heard evidence from other 
relevant witnesses (Mr Booth). 
 
The Committee discussed whether or not to request Forestry Tasmania 
or Patrick Holloway to give evidence, and it was decided that this would 
be considered at a later date.   
 

Witnesses  
 

The following witness appeared, made the Statutory Declaration and 
was examined by the Committee in public:- 
 

 Rick Snell, Associate Professor, University of Tasmania. 
 
Mr Sturges took his seat.  
 
The witness withdrew.   
 
The following witness appeared, made the Statutory Declaration and 
was examined by the Committee in public: -  

 Simon Allston, Ombudsman Tasmania.   
 
The witness withdrew. 
 
Mr Booth left his seat.   
 

Request for 
Information  

Ordered that Rick Snell be requested to provide comment on the 
amendments to the legislation proposed by Greg Todd, and that a copy 
of Greg Todd’s submission to the Committee be provided to Rick Snell 
on an in confidence basis in order for this to occur.  In particular, that 
Rick Snell be requested to comment on the following aspects of the 
submission: 

 The public interest test; 

 Vexatious Applications; 

 Review of Ombudsman’s decisions; and 

 Any other matters he wishes to comment on (Mr Groom). 
 
Ordered that the Secretary write to Greg Todd advising him, as a matter 
of courtesy, that the Committee intends to provide his submission to 
Rick Snell and requesting him to notify the Committee should he have 
any objections to this (Mr Sturges).     
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Further Evidence 
from Ombudsman 

Ordered that the Ombudsman, Simon Allston, be invited to attend and 
give further evidence to the Committee, prior to the effective date of 
his resignation, being 31 January 2012 (Mr Groom). 
 

 
Next Meeting  

 
Ordered, that the next meeting of the Committee be scheduled for 
January 2012 (subject to the availability of committee members), and 
that the following witnesses be invited to appear at that meeting: 

 Simon Allston, Ombudsman, Tasmania. 

 Aurora. (Mr Groom).   
 

Adjourn- 
ment 

At 2pm the Committee adjourned until a time and date to be fixed.   
 

 
Thursday 19 January 2012 

 
  

The Committee met at 1:00pm in Committee Room 2 Parliament House. 
 

Members 
 
 
 
Apology 

Ms White (Chair) 
Mr Booth (by telephone)  
Mr Sturges 
 
An apology was received from Mr Shelton. 
  

Confirmation of 
Minutes  

The Minutes of the meeting held on 2 December last were read and 
adopted as an accurate record. (Mr Booth) 
 

Witness recalled  The following witness was recalled and further examined by the 
Committee in public:- 
 

 Simon Allston, Ombudsman 
 
Papers 
 
Mr Allston circulated the following Papers:- 
 

1. “Chronology in Relation to Greg Todd Contacts with Office of 
the Ombudsman and Health Complaints Commissioner and 
Related Matters” – Simon Allston, Ombudsman, 19 January 
2012; and 

2. “Staffing Levels in Comparable Offices” - Simon Allston, 
Ombudsman, 19 January 2012. 

 
At 1:30 p.m. Mr Groom took his seat. 
 
The witness withdrew. 
 
Resolved, That the documents abovementioned be received and taken 
into evidence. (Mr Sturges) 
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Adjourn- 
ment 

At 3:25 p.m. the Committee adjourned until a time and date to be fixed.   
 

 
Friday 30 March 2012 

 
  

The Committee met at 11:10 a.m. in Committee Room 2, Parliament 
House. 
 

Members Mr Groom 
Mr Shelton 
Mr Sturges 
Ms White (Chair) 
 
 

Witnesses The following witness appeared, made the Statutory Declaration and 
was examined by the Committee in public:- 
 

 Ross Latham, Manager Tasmanian Archive and Heritage Office 
and State Archivist – LINC Tasmania.   

 
Confirmation of 
Minutes  
 

The Minutes of the meeting held on 19 January 2012 were read and 
adopted as an accurate record. (Mr Sturges). 
 

Correspondence 
 
 

Resolved, That the following correspondence be received and taken into 
evidence and that it be kept confidential and not reported: 

 Email from Greg Todd dated 19 March 2012 and attachment (Mr 
Shelton).   

 
 

 At 11:55 a.m. Mr Groom left his seat. 
 

Witnesses  
 
 

 
The following witnesses appeared, made the Statutory Declaration and 
were examined by the Committee in public:- 

 Dale Webster, Director, Office of the Secretary, Department of 
Justice. 

 Len Armsby, Director Legislation, Development and Review, 
Department of Justice.   

 
Adjourn- 
ment 

At 1:10 p.m. the Committee adjourned until a time and date to be fixed. 
 

 
Wednesday 16 May 2012 

 
  

The Committee met at 1:10p.m. in Committee Room 2, Parliament 
House. 
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Members Mr Booth 
Mr Groom 
Mr Sturges 
Ms White (Chair) 
 
 

Witnesses The following witnesses appeared, made the Statutory Declaration and 
were examined by the Committee in public:- 
 

 Rhys Edwards, Secretary - DPAC. 

 Catherine Vickers, Right to Information Officer and Assistant 
Director Executive Division - DPAC   

 
The witnesses tabled the following documents: 

 DPAC policies regarding Right to Information. 
 
Mr Shelton took his seat. 
 
The witnesses withdrew. 
 

Confirmation of 
Minutes  
 

The Minutes of the meeting held on 30 March 2012 were read and 
adopted as an accurate record. (Mr Sturges). 
 

Submissions Resolved, That the following submissions be received and reported to 
the House: 

 Further Submission received from Greg Todd (Submission 
No. 4 for this Reference).   

 Further Submission received from Greg Todd (Submission 
No. 5 for this Reference).   

 Addendum to Submission No. 1 from Greg Todd. (Mr 
Booth). 

 
Correspondence 
 
 

Resolved, That the following correspondence be received and taken into 
evidence: 

 Letter from Aurora dated 17 April 2012.   

 Emails from Greg Todd dated 11 April, 25 April and 3 May 2012 
(Mr Shelton).   

 
Documents Resolved, That the following documents tabled by the witnesses be 

received and taken into evidence: 

 DPAC policies regarding Right to Information (Mr Booth). 
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Auditor-General Ordered, that the Auditor-General provide the following information to 
the Committee: 

 His comment on whether it is within the scope of his 
role to monitor/audit the record keeping and 
information management practices of government 
agencies and GBEs; 

 If so whether this has ever been done; and 

 Any comments on this idea generally.  (Mr Sturges). 
 

Aurora Ordered, that the Secretary write to Aurora thanking them for their 
correspondence dated 17 April 2012, acknowledging that Aurora does 
not wish to respond to Greg Todd’s evidence, but advising them that 
the Committee is interested to hear about their experience with Right 
to Information generally and any learnings from their experience with 
the Act (Mr Groom).   
 

Adjourn- 
ment 

At 2:20p.m. the Committee adjourned until a time and date to be fixed. 
 

 
Wednesday 18 July 2012 

 
  

The Committee met at 9:30am by telephone. 
 

Members Mr Groom (Deputy Chair) 
Mr Shelton  
Mr Sturges  
 
 

Apologies An apology was received from Ms White 
 

Aurora Ordered that the Secretary write to Aurora acknowledging their letter 
dated 9 July 2012, confirming that the Committee considers Aurora a 
relevant witness due to their practical experience with Right to 
Information applications, again inviting them to attend the Committee’s 
next meeting and advising that, although Greg Todd’s evidence will not 
be the main focus of their attendance, it may be relevant insofar as how 
it relates to their experiences, policies, procedures and practices and 
any learnings they have gained through their experience with the Right 
to Information Act (Mr Sturges) 
 

Adjourn- 
ment 

At 9:45a.m. the Committee adjourned until 23 July 2012 at 2:00p.m. 
 

 
Monday 23 July 2012 

 
  

The Committee met at 2:00pm in Committee Room 2, Parliament House. 
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Members Mr Booth (by telephone) 
Mr Groom 
Mr Shelton 
Ms White (Chair) 
 
 

Apologies An apology was received from Mr Sturges. 

Witnesses The following witnesses appeared, made the Statutory Declaration and 
were examined by the Committee in public:- 
 

 Janelle O’Reilly – Company Secretary and General Counsel – 
Aurora.   

 Kate Bradshaw - Right to Information Officer and Legal Counsel 
– Aurora.  

 Paul Beams – Information and Compliance Manager – Aurora.   
 
The witnesses tabled the following documents: 

 Aurora - Right to Information Act Training Materials dated 18 
July 2012. 

 Aurora – Disclosure of Information Policy. 

 Aurora – Right to Information Policy, Governance Division. 

 Aurora – Information and Compliance Management, 
Information Management Policy. 

 Archives Office of Tasmania – Record Keeping Advice No.4 – 
Managing Electronic Communications as Records dated 15 July 
2009. 

 
The witnesses withdrew. 
 
Resolved that the abovementioned documents be received and taken 
into evidence (Mr Shelton). 
 

Confirmation of 
Minutes  
 

The Minutes of the meeting held on 16 May 2012 were read and 
adopted as an accurate record (Mr Groom). 
 
The Minutes of the meeting held on 18 July 2012 were read and adopted 
as an accurate record (Mr Shelton). 
 

Correspondence  Resolved, That the following correspondence be received and taken into 
evidence: 

 Letter from Auditor-General dated 25 May 2012 (Ms White). 
 
Resolved, That the following correspondence be received and taken 
into evidence: 

 Emails from Greg Todd dated 11 May, 30 May, 17 June, 27 June, 
2 July (x2), and 10 July 2012 (Mr Booth). 
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Submissions Resolved, That the following submissions be received and reported to 
the House: 

 Appendix 1 to Submission 2 from Greg Todd. 

 Further Submission received from Greg Todd (Submission 
No. 6 for this Reference) (Mr Booth). 

Adjourn- 
ment 

At 3:20pm the Committee adjourned until a time and date to be fixed. 
 

 
Wednesday 24 October 2012 

 
  

The Committee met at 1:10pm in Committee Room 2, Parliament House. 
 

Members Mr Booth 
Mr Groom 
Mr Shelton 
Mr Sturges 
Ms White (Chair) 
 

Confirmation of 
Minutes  
 

The Minutes of the meeting held on 23 July 2012 were read and adopted 
as an accurate record (Mr Shelton) 

Correspondence Resolved that the following correspondence be received and taken into 
evidence: 

 Emails from Greg Todd dated 23 July 2012 (x2), 24 July 2012 (x2), 
11 August 2012, 15 August 2012, 16 August 2012, 21 August 2012, 4 
September 2012, 15 September 2012, 22 September 2012, 16 
October 2012 and 18 October 2012 (Mr Booth). 

 
Resolved that the following correspondence be received and taken into 
evidence and remain confidential and not be reported to the House: 

 Emails from Greg Todd dated 25 July 2012 and 6 August 2012 
(x2). 

 
Information from 
Department of 
Justice 

Ordered that the document titled “Summary of Legislative Changes 
Proposed in Evidence to Date” prepared by the Committee Secretary be 
provided to the Minister for Justice requesting the Department’s critical 
appraisal on the amendments proposed by Mr Todd, including whether 
they would enhance the operation of the Act, and noting that Mr Dale 
Webster has previously appeared before the Committee so may be in a 
position to provide comment (Mr Booth). 
 

Submission No. 1 Ordered that Submission No.1 from Mr Greg Todd be provided to Mr 
Dale Webster, Department of Justice, as requested by Mr Todd (Mr 
Booth). 
 

Reporting Date 
 

Ordered that the Committee seek an extension of the reporting date for 
this reference to 21 March 2012 (Mr Sturges). 
 



 

 

 
15 

Advice to Mr Todd 
 

Ordered that the Secretary write to Mr Todd advising him of the 
extension of the reporting date and that Submission No. 1 had been 
provided to Mr Webster as requested (Mr Sturges). 
 

Adjourn- 
ment 

At 1:45pm the Committee adjourned to a time and date to be fixed. 
 

 
MONDAY, 5 August 2013 

 
The Committee met in Committee Room 2, Parliament House, Hobart at 1:40 p.m. 
 
Members Present: 
 
Mr Booth (by telephone) 
Mr Groom 
Mr Shelton 
Mr Sturges 
Ms White (Chair) 
 
 
The minutes of the meeting held on 24 October 2012 were read and adopted as an 
accurate record (Mr Sturges). 
 
 
Resolved, That the following correspondence be received and taken into evidence: 

 Letter from the Minister for Justice dated 5 March 2013; and 

 Emails from Mr Greg Todd dated 11 July 2013, 17 July 2013, 25 July 2013, 27 July 
2013 (x2) and 1 August 2013 (Mr Sturges). 

 
 
The Committee considered the draft Right to Information Amendment Bill 2011 
Report.  The Committee specifically deliberated on: 
 

 the amendments contained in the Right to Information Amendment Bill 2011 that 
were the subject of comments and recommendations made in the evidence 
received by the Committee, the details of which appear in Chapter 6 of the draft 
report; and  

 amendments to the Right to Information Act 2009 as proposed in the evidence 
received by the Committee, the details of which appear in Chapter 7 of the draft 
report. 

 
 
Paragraph 6.1 – Clause 4 of the Right to Information Amendment Bill 2011 
 
Motion made and Question proposed - That the amendment as proposed in clause 4 
of the Right to Information Amendment Bill be agreed to. 
 
The Committee deliberated. 
 
Question put; 
 
The Committee divided: 

CONFIRMATION 

OF MINUTES 

CORRESPONDENCE 

CONSIDERATION 

OF DRAFT 

REPORT 
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AYES    NOES 
 
Mr Groom   Mr Booth 
Mr Shelton 
Mr Sturges 
Ms White 
 
The question was resolved in the affirmative. 
 
The Committee continued to consider the draft report. 
 
Motion made and Question proposed - That the Auditor-General and the 
Ombudsman should continue to be exempt from the operation of the Right to 
Information Act 2009. 
 
The Committee deliberated. 
 
Question put; 
 
The Committee divided: 
 
AYES    NOES 
 
Mr Groom   Mr Booth 
Mr Shelton 
Mr Sturges 
Ms White 
 
The question was resolved in the affirmative. 
 
The Committee continued to consider the draft report. 
 
 
Paragraph 6.2 – Clause 5 of the Right to Information Amendment Bill 2011 
 
Motion made and Question proposed - That the amendment as proposed in clause 5 
of the Right to Information Amendment Bill be agreed to. 
 
The Committee deliberated. 
 
Question put; 
 
The Committee divided: 
 
AYES    NOES 
 
Mr Groom   Mr Booth 
Mr Shelton 
Mr Sturges 
Ms White 
 
The question was resolved in the affirmative. 
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The Committee continued to consider the draft report. 
 
Resolved, That the Committee make a recommendation in its Report that the Right to 
Information Act 2009 be amended to specify that a public Authority or Minister must 
acknowledge, in writing to the applicant, that an application for assessed disclosure 
has been received. 
 
The Committee continued to consider the draft report. 
 
 
Paragraph 6.3 – Clause 6 of the Right to Information Amendment Bill 2011 
 
Motion made and Question proposed - That the amendment as proposed in clause 6 
of the Right to Information Amendment Bill be agreed to. 
 
The Committee deliberated. 
 
Question put; 
 
The Committee divided: 
 
AYES    NOES 
 
Mr Groom   Mr Booth 
Mr Shelton 
Mr Sturges 
Ms White 
 
The question was resolved in the affirmative. 
 
The Committee continued to consider the draft report. 
 
 
Paragraphs 6.4 (clause 7 of the Bill) and 6.5 (clause 8 of the Bill) read and agreed to. 
 
The Committee continued to consider the draft report. 
 
The Committee noted the matter of persons not being entitled to information 
contained in back-up systems and agreed to discuss this at a later time. 
 
 
Paragraph 6.6 – Clause 9 of the Right to Information Amendment Bill 2011 
 
Motion made and Question proposed - That the amendment as proposed in clause 9 
of the Right to Information Amendment Bill be agreed to. 
 
The Committee deliberated. 
 
Question put; 
 
The Committee divided: 
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AYES    NOES 
 
Mr Groom   Mr Booth 
Mr Shelton 
Mr Sturges 
Ms White 
 
The question was resolved in the affirmative. 
 
The Committee continued to consider the draft report. 
 
 
Paragraphs 6.7 (clause 10 of the Bill), 6.8 (clause 11 of the Bill) and 6.9 (clause 13 of 
the Bill) read and agreed to. 
 
Paragraph 6.10 – Clause 14 of the Right to Information Amendment Bill 2011 
 
Motion made and Question proposed - That the amendment as proposed in clause 14 
of the Right to Information Amendment Bill be agreed to. 
 
The Committee deliberated. 
 
Question put; 
 
The Committee divided: 
 
AYES    NOES 
 
Mr Groom   Mr Booth 
Mr Shelton 
Mr Sturges 
Ms White 
 
The question was resolved in the affirmative. 
 
The Committee continued to consider the draft report. 
 
 
Paragraph 6.11 – Clause 15 of the Right to Information Amendment Bill 2011 
 
Paragraph 6.11 (Clause 15 of the Bill) was read and the amendment made by Clause 15 
was not agreed to. 
 
Resolved, That the Committee make a recommendation in its report that an 
amendment be drafted that would provide greater clarity on what would be 
considered to be “an unreasonably large number of applications from the same 
person”, so as to remove any perceived or real abuse of process (Mr Groom). 
 
The Committee continued to consider the draft report. 
 
 
Paragraph 6.12 (clause 16 of the Bill) read and agreed to. 
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Paragraph 7.1 (proposed amendment to section 9 of the Act) was read and the 
proposed amendment was not agreed to. 
 
 
Paragraph 7.2 - proposed amendment to Section 10 of the Act 
 
Motion made and the Question proposed – That the amendment as proposed in 
Paragraph 7.2 be agreed to. 
 
The Committee deliberated. 
 
Question put; 
 
The Committee divided: 
 
AYES    NOES 
 
Mr Booth   Mr Groom 

Mr Shelton 
Mr Sturges 
Ms White 

 
The question was resolved in the negative. 
 
The Committee continued to consider the draft report. 
 
 
Paragraphs 7.3 (proposed amendment to Section 15 of the Act), 7.4 (proposed 
amendment to Section 17 of the Act), 7.5 (proposed amendment to Section 19 of the 
Act), 7.6 (proposed amendment to Section 20 of the Act) and 7.7 (proposed 
amendment of Section 21 of the Act) were read and the proposed amendments were 
not agreed to. 
 
The Committee continued to consider the draft report. 
 
The Committee adjourned during deliberations on Paragraph 7.8 (proposed 
amendment to Section 22 of the Act). 
 
 
At 4:00 p.m. the Committee adjourned until a date and time to be fixed. 

 
Thursday, 19 September 2013 

 
The Committee met in Committee Room 2, Parliament House, Hobart at 1:15 p.m. 
 
Members Present: 
 
Mr Booth 
Mr Shelton 
Ms White (Chair) 
 
Apologies were received from Mr Groom and Mr Sturges. 

ADJOURNMENT 
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The minutes of the meeting held on 5 August 2013 were read and adopted as an 
accurate record (Mr Booth). 
 
 
Ordered, that the Committee seek an extension of the reporting date for this 
reference to 21 November 2013. 
 
 
The Committee Secretary undertook to check Committee Members availability for a 
range of potential dates provided by the Chair. 
 
 
At 1:35 p.m. the Committee adjourned until a date and time to be fixed. 

 
 

Friday, 15 November 2013 
 

The Committee met in Committee Room 2, Parliament House, Hobart at 1o:43 a.m. 
 
Members Present: 
 
Mr Booth 
Mr Groom 
Mr Shelton 
Ms White (Chair) 
 
An apology was received from Mr Sturges. 
 
 
The minutes of the meeting held on 15 October 2013 were read and adopted as an 
accurate record (Mr Booth). 
 
 
The Committee further considered the draft Report on the Right to Information 
Amendment Bill 2011, as amended. 
 
Chapter 1 read and agreed to. 
 
Chapter 2 read and agreed to. 
 
Chapter 5 read and agreed to. 
 
Clause 6.1 to 6.5 read and agreed to. 
 
Paragraph 6.6 read and agreed to with minor amendment to sub-paragraph 6.6.4. 
 
Paragraphs 6.7 to 6.12 read and agreed to. 
 
Recommendations 1 to 14 read and agreed to. 
 
Chapter 6 as amended read and agreed to. 
 

ADJOURNMENT 

EXTENSION OF 

REPORTING DATE 

CONFIRMATION 

OF MINUTES 

NEXT MEETING 

CONFIRMATION 

OF MINUTES 

CONSIDERATION 

OF DRAFT 

REPORT 
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Paragraphs 7.1 to 7.3 read and agreed to. 
 
Chapter 7 as read agreed to. 
 
Paragraphs 8.1 and 8.2 read and agreed to with minor amendments to sub paragraph 
8.1.8, Recommendations 15 and 16, sub-paragraphs 8.2.5 and 8.2.6, and 
Recommendations 17 and18. 
 
Chapter 8 as amended read and agreed to. 
 
Chapter 9 as read agreed to. 
 
Chapter 3 read and agreed to with minor amendments. 
 
Chapter 4 read and agreed to with minor amendments. 
 
Resolved, that the draft report, as amended, be the report of the Committee. (Mr 
Groom) 
 
At 11:30 a.m. the Committee adjourned until a date and time to be fixed. 

 

 

ADJOURNMENT 



 

 

 
22 

APPENDIX E 

Comments and Recommendations in Relation to the Principal Act 

Section 9 – Information Otherwise Available  

Mr Todd recommends amending section 9 of the Act as follows 

(amendments as marked): 

9. Persons not entitled to apply for certain 

information already otherwise available 

(1) A person is not entitled under this Part to –  

(a) Information that may be inspected by the 

public in accordance with another Act; or 

(b) Information that may be purchased at a 

reasonable cost in accordance with 

arrangements made by a public authority. 

(2) An Agency or Minister shall make available 

advice of what is “already otherwise 

available” by way of public record available 

for inspection free of charge or by copy 

furnished to the Applicant if not available for 

remote viewing. 

(3) Where an Applicant is not entitled to 

information under subsection (1) the 

Authority or Minister shall advise how and 

where the information may otherwise be 

obtained.45 

He states as follows: 
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A list on the internet would make sense, so that 

even FOI/RTI decision makers wouldn’t repeatedly 

have to do searches over and over again.  Goes to 

compliance with s10 of the Archives Act as well, the 

keeping of “proper” records….which surely means 

being able to find them again in an expeditious 

manner. 

Certainly the party who should know what records 

they have is the Authority or Minister.46 

The Minister for Justice provided the following response to these 

comments: 

In order to find what is otherwise available requires 

an internet search or a call to an Agency, this 

suggestion does not change that.  If an applicant 

applies for information that is otherwise available 

then they are simply directed to where they can 

find it.47 

Section 10 – Electronic Information  

Mr Todd recommends amending section 10 of the Act as follows 

(amendments as marked): 

10. Electronic Information 
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(1) If information is stored in an electronic form, a 

Minister or public Authority may refuse an application 

under section 13 if –  

(a) the information cannot be produced using the 

normal computer hardware and software of the public 

authority or available and technical expertise of to the 

public authority; and 

(b) producing it would substantially and unreasonably 

divert the resources of the public Authority from its 

usual operations, having regard to the factors in 

Schedule 3. 

(2) A person is not entitled to information contained in a 

back up systems, or information that has been disposed 

of in compliance with an approved disposal schedule 

issued under the Archives Act 1983. 

(3) Where information has not been disposed of in 

compliance with an approved disposal schedule issued 

under the Achieves Act 1983, such information shall be 

restored from available backup records held by the 

Authority and any applicant shall be entitled to such 

information that otherwise would have been available to 

the Applicant had such information no been disposed of. 

(4) It is an offence under this Act to dispose of any 

information notwithstanding the provisions of the 

Achieves Act 1983 or associated schedule wheresoever’s 

such information is subject to a current application for 
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such information, or current review of an application for 

such information under this Act.  Penalty: A maximum 

penalty not to exceed 500 penalty units per record.48 

He states as follows: 

The major difficulty with section 10 of the RTI Act is 

that regardless of the basis of the destruction of a 

record, whether it be lawful to have done so under 

the Archives Act or unlawful to have done so under 

some other Act, in all circumstances regardless of 

how destruction of the primary record arose those 

records held in the backup repository are never to 

be responsive…and never returns to being 

responsive once recovered/restored. 

Destruction of a record, a primary set record 

contrary to the requirements of other legislation is 

unlawful….it is therefore not appropriate to 

restrict access to the backup records in all 

circumstances because it effectively facilitates 

suppression of otherwise responsive 

“inconvenient” records through deliberate 

destruction of a primary record…..Further, there is 

no provision which sees those records unlawfully 

destroyed but subsequently restored from the 

backup records set, to the primary record set, 

becoming responsive once more on any request 
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that may have been raised….be that current or to 

that time.49 

This issue was also raised in the submission of Mr Patrick Holloway, 

which states as follows: 

Providing Legislation that Public Authorities are 

not required to recover data from back up systems 

(after destruction) is, in my opinion a criminal act 

of suppression of evidence and aiding and abetting 

the possibility of a criminal offence.  The 

destruction of material records prior to the time 

frame schedule date is the only way to cover up 

corruption practices and the failure to use every 

means available to recover records continues the 

covert line of corruption. 

Even when using FOI legislation, there exists a 

number of documents which you cannot refer to or 

request at that time as you possibly would be 

unaware of their existence until a later time in the 

future.  An applicant should not have to extract 

every document separately and also have to worry 

that the documentation has been with-held using a 

covert practice or questionable exemption, so as to 

lock it up in a filing cabinet so that it does not see 

the light of day for some 7 years and then be 

legitimately destroyed.50 
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The Minister for Justice provided the following response to these 

comments: 

Suggested Amendment is not supported – it 

creates an onerous requirement, back up are 

usually stored on external sources and are done 

regularly (mostly daily) – a search of them each 

time an application is made in case they contain 

information is beyond the resources available to all 

public authorities.  However the purpose of the 

back up is to restore information in case of failure 

and of course if information is deleted in breach of 

the Archives Act there is a failure and the 

information should be restored – this principle is 

perhaps best enshrined in provisions of the 

Archives Act or by way of a guideline from the 

State Archivist; it is not an issue for this Act.51 

Section 15 – Time Within Which Applications for Assessed Disclosure of Information 
are to be Decided  

Mr Todd recommends amending section 15 of the Act as follows 

(amendments as marked): 

15. Time within which applications for assessed 

disclosure of information are to be decided 

(1) A public Authority or Minister must in any case 

notify an Applicant of a decision on an 

Application for assessed disclosure not later than 
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20 working days after the acceptance of the 

application and shall take all reasonable steps to 

enable an Applicant to be notified of a decision 

on an application for an assessed disclosure of 

information as soon as practicable but in any case 

not later than 20 working days after the 

acceptance of the application. ........................ 

(4) The time within which a public Authority or 

Minister is to make a decision on an application 

for assessed disclosure may be extended –  

(a) by agreement with the applicant; or 

(b) if agreement cannot be reached and the 

application is complex and voluminous or both 

complex and voluminous in nature and the 

absence of agreement is in the opinion of the 

public Authority unreasonable, by the 

Ombudsman on application made to the 

Ombudsman by the public Authority within 15 

days of the application being received by the 

Authority or Minister. 

(c) But such extension shall not exceed 40 

working days from the date of the making of such 

application to the Ombudsman.52 

He states as follows: 
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An absolutely crucial element of information 

disclosure to meet the identified objects of the 

legislation is to ensure it occurs in a timely relevant 

manner.  There should be no circumstance arising 

where there is an open-ended timeframe that does 

not end in some definitive result, be that the day of 

a deemed decision or representative of 

misconduct, such then being subject to referral 

elsewhere for action and review. 

S15(1) – Reorganising the provision makes it clear 

that the expectation is that under ALL 

circumstances the Applicant should have to hand a 

decision within the specified time frame, but that 

wherever possible the Applicant has a decision 

earlier than the end of such a time period…. 

s15(4)(b) – This structure seeks to ensure that a 

responding Authority determines the workload 

well prior to the cut-off time period and makes 

application to the Ombudsman in a timely manner, 

and indeed essentially see the Ombudsman likely 

making his decision on or about the time when a 

decision is to be made to provide the information 

to the Applicant otherwise in accordance with 

section 15(1).53 

The Minister for Justice provided the following response to these 

comments: 
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Suggested amendment does the opposite of what 

is suggested in commentary and instead means 

there is no time limit on decision makers. 

The intent of the Section is to promote early 

decision making hence “must take all reasonable 

steps to notify an applicant of a decision….as soon 

as practicable”. 

Of the applications processed in the office of the 

Secretary of the Department of Justice approx. 25% 

of applications are responded to within 5 working 

days, a majority of applications are responded to 

well inside the 20 day limit in the current 

provision.54 

Section 17 – Deferment  

Mr Todd recommends amending section 17 of the Act as follows 

(amendments as marked): 

17. Deferment of provision of information 

(1) A public Authority or Minister may defer 

providing information if – 

(a) a decision has been made before receipt of 

the application for assessed disclosure of 

information that the information will be disclosed 

as a required disclosure or routine disclosure of 

information within a period of time specified by 
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the public Authority or Minister but not 

exceeding 12 3 months from the date of the 

application; or 

(b) the information was prepared for 

presentation to Parliament, or has been 

designated by the responsible Minister as 

appropriate for presentation to Parliament, but is 

yet to be presented. 

(2) If the provision of information is deferred, the 

public Authority or Minister must, when 

informing the Applicant of the reason for the 

deferral, indicate as far as practicable, when the 

information will be published or presented. 

(a) Provide to the Applicant a copy of the 

decision referred to in subsection 1(a); 

(b) Provide to the Applicant a copy of the 

decision referred to in subsection 1(b);  

(c) Advise the Applicant when the information 

will be published pursuant to section 1(a) or 

presented to the Parliament pursuant to 

subsection 1(b); and 
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(c) Make arrangements to provide a copy to the 

Applicant of such information when published or 

when presented to the Parliament.55 

He states as follows: 

The problem inherent in the current wording of the 

Act is that an Applicant may actually be caused to 

wait nearly 12 months for information when it is 

readily to hand of the Authority or Minister…. 

….The further issue is that it remains unclear what 

it is that an Authority or Minister will be making as 

a routine or required disclosure…where can an 

Applicant go to determine this in advance, what 

can a decision maker refer an Applicant to that 

substantiates this to be the case? 

There seems to be nothing to stop the Authority or 

Minister where there happens to be a hot topic of 

arising interest and likely to be subsequent request 

for information subsequent to the receipt of a first 

application, that a decision somewhat suddenly 

manifests that the information is to become one of 

routine disclosure which will occur in 12 months 

time……but that subsequently at about around 11 

months and 29 days a decision is taken that it is no 

longer appropriate for the matter to be dealt with 

as a routine or required disclosure…an available 

strategy to ensure that there is at least a 12 month 
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delay before it can even be subject to an assessed 

disclosure application.56 

S17(1)(a) – Make it 3 months and not 12. 

S17(2)(c) – Provide a degree of certainty to the 

process by ensuring that decisions relied upon 

actually were in existence at the time represented 

and indeed who made them.  This is relevant to a 

subsequent review opportunity (later amendment 

proposed) upon application to the Ombudsman.57 

The Minister for Justice provided the following response to these 

comments: 

12 months was chosen as the outer limit here to 

allow for information cycles in reports such as the 

report on Government Services and Annual 

Reports.  These type of reports take significant 

resources to compile and to be required to produce 

them at the time each application is done is 

onerous.  This provision does not apply unless a 

decision to publish is made in advance of the 

application for assessed disclosure.58 

Section 19 – Requests may be Refused  

Mr Todd recommends amending section 19 of the Act as follows 

(amendments as marked): 

                                                 
56

 Greg Todd, Submission No.1, p73 
57

 Greg Todd, Submission No.1, p74 
58

 Letter from the Minister for Justice dated 5 March 2013, Attachment p4 



 

 

 
34 

19. Requests may be refused if resources 

unreasonably diverted 

(1) If the Principal Officer of the public Authority 

or Minister dealing with a request is satisfied that 

the work involved in providing the information 

requested –  

(a) would substantially and unreasonably divert 

the resources of the public Authority from its 

other work; or 

(b) would interfere substantially and 

unreasonably with the performance by the 

Minister of the Minister’s other functions –  

Having regard to –  

(c) the matters specified in Schedule 3 

The Principal Officer of the public Authority or 

Minister may refuse to provide the information 

without identifying, locating or collating the 

information. 

(2) A public Authority or Minister must not refuse 

to provide information by virtue of subsection (1) 

without first giving the Applicant a reasonable 

opportunity to consult the public Authority or 

Minister with a view to the Applicant being 

helped to make an application in a form that 

would remove the ground for refusal. 
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(3) A decision to be made by the Principal Officer 

of an Authority for the purposes of subsection (1) 

shall not be delegated.59 

He states as follows: 

What is the point of a resourcing based decision if 

it is not actually made by the Principal Officer of 

the Authority when he/she is ultimately responsible 

for the resourcing allocations within the 

Authority?60 

The Minister for Justice provided the following response to these 

comments: 

Delegation of decision making power is well 

established in administrative law.61 

Section 20 – Repeat or Vexatious Applications  

Mr Todd recommends amending section 20 of the Act as follows 

(amendments as marked): 

20. Repeat or Vexatious Applications may be 

Refused 

(1) If an application for an assessed disclosure of 

information is made by an Applicant for access to 

information which -  
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(a) in the opinion of the public Authority or 

Minister, is the same or similar to information 

sought under a previous application to a public 

Authority or Minister and the application does 

not, on its face, disclose any reasonable basis for 

again seeking access to the same or similar 

information; or 

(b) is an application which, in the opinion of the 

Principal Officer of the public Authority or 

Minister, is vexatious or remains lacking in 

definition after negotiation entered into under 

section 13(7) – the Principal Officer of the public 

Authority or Minister may refuse the application 

on the basis that it is a repeat or vexatious 

application. 

(2) A decision to be made by the Principal Officer 

of an Authority for the purposes of subsection 

(1)(b) shall not be delegated.62 

He states as follows: 

Ultimately, if there is any underlying basis, the 

examination of the basis should occur at the 

highest level within the Authority….because 

officers of the Authority may be both vexatious, 

vindictive and corrupt as well. 
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Refer also to the issue of “independence” because 

the corrupt conduct may have involved the 

Principal Officer, the delegate of the review officer, 

the decision maker in the first instance. 

This takes away ambit claims by subordinate 

officers and sheets home personal responsibility 

for any decision to deny on a “vexatious” basis to 

the Chief Executive Officer alone.63 

The Minister for Justice provided the following response to these 

comments: 

Delegation of decision making power is well 

established in administrative law.64 

Section 21 – Delegated Decision Making 

 Mr Todd recommends amending section 21 of the Act as follows 

(amendments as marked): 

21. Decision to be made on behalf of public Authority by 

authorised person 

(1) A decision in respect of an application for 

information made to a public Authority is to be 

made by –  

(a) the responsible Minister; or 

(b) the principal officer of the public Authority; or 
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(c) a delegated officer where the principal officer 

is not explicitly required to make the decision. 

(2) A person who makes a decision in accordance 

with this Act is to act impartially and to have the 

appearance of impartiality in making that 

decision. 

He states as follows: 

An inconsistency – because of the specification of 
the Principal Officer to the exclusion of others, 
some minor housekeeping is in order.65 

The Minister for Justice provided the following response to these 

comments: 

Delegation of decision making power is well 

established in administrative law.66 

Section 22 – Reasons to be Given 
Mr Todd recommends amending section 21 of the Act as follows 
(amendments as marked): 

22. Reasons to be given 

(1) If, in relation to an application for information 

made to a public Authority or Minister, the public 

Authority or Minister decides –  

(a) that the Applicant is not entitled to the 

information because it is exempt information; or 
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(b) that provision of the information be deferred 

in accordance with section 17; or 

(c) that provision of the information be refused 

by virtue of section 19 or 20 –  

The public Authority or Minister must give the 

Applicant written notice of the decision…. 

…(4) A public Authority or Minister may, in a 

notice given under subsection (1), state the 

decision in terms which neither confirm nor deny 

the existence of any information which on a 

ground specified in Division 1 of Part 3 sections 

25, 26, 28, 29 and 30 would be exempt 

information.67 

He states as follows: 

The range of matters not subject to any public 

interest test has been expanded from the FOI 

provisions, the two issues being intertwined, the 

removal of public interest considerations and then 

at the same time under subsection (4) hereof 

providing a means to disguise that there are 

records responsive but denied. 

Division 1, Part 3 has been expanded considerably 

from matters under the FOI Act.  The following are 

of concern in particular: 
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27. Internal briefing information of a Minister 

31. Legal Professional Privilege. 

32. Information relating to closed meetings of 

council. 

And, let’s not lose sight of the fact we are here 

deciding whether to disclose records, held to be 

exempt actually exist….this is not disclosing 

their content, this is about whether they even 

exist at all and given disclosure, whether there 

can be any review of the decision associated 

with them.  If the actual existence of a record is 

denied, there can be no review undertaken of 

the bona fides of the claim for exemption by the 

Authority or Minister.68 

   [under the suggested amendment to the 

provision above] the list under s22(4) is then 

consistent with the provisions of the FOI Act. 69 

The Minister for Justice provided the following response to these 

comments: 

Parliament decided what should and should not be 

subject to the Public Interest Test and the reasons 

to vary this are not clear from this extract.70 
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Section 23– Other Responsibilities 
Mr Todd recommends amending section 23 of the Act as follows 

(amendments as marked): 

 

23. Other responsibilities of principal officer 

(1) The principal officer of a public authority must- 

(a) develop policies and procedures to disclose 

information for use in the public Authority; 

(b) publish details of this Act, including the 

policies and procedures developed under 

paragraph (a), and the way in which people can 

exercise their rights under it in respect of the 

public Authority; and 

(d) as soon as practicable after the end of each 

financial year provide details on information 

released as assessed disclosures, in particular –  

(i) the number of applications made to the public 

Authority under this Act; and 

(ii) the number of applications refused by the 

public Authority and the provisions of this Act 

under which they were refused; and 

(iii) the number of applications relating to 

information which was exempt information or 

part of the information was exempt information 

and the provisions of this Act under which the 

information was exempt information; and 

(iv) the number of applications for internal review 

made to the principal officer under section 43 and 

the results of those applications; and 
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(v) the number of applications where the 

Applicant did not receive a decision within the 

time specified under section 15(1); and 

(vi) the number of applications where the 

Applicant did not receive a decision within the 

time specified under section 44(b)(ii); and 

(vii) the number of applications where the initial 

decision was changed upon internal review; and 

(viii) the number of applications where the initial 

decision was changed upon external review.71 

 

He states as follows: 

The issue is firstly, timely disclosure, to ensure the 

information has time relevance and there are no 

unnoticeable strategies involved to delay 

releases….failing to meet the times specified for 

decisions and internal reviews.  The second is that 

any decision on internal review is essentially saying 

that the initial decision of the subordinate officer 

was wrong. 

If the decision in the first instance was 

wrong….why was it wrong? 

If the procedures and processes, if the internal 

governance and oversight is appropriate…how 

could the initial decision be wrong…what new 

matters arose that caused a more/the “correct” 

decision to be made? 
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Either the skills of that initial decision maker were 

deficient or there was some other factor at work 

that saw the initial decision changed.....same 

situation arises where the Ombudsman makes a 

different decision…means that the Authority and 

the administration of the RTI Act compliance is not 

what it needs to be, that the oversight of the skills 

present in involved in the appointment of decision 

making officers is lacking.72 

The Minister for Justice provided the following response to these 

comments: 

The information referred to in this amendment is 

provided by the Secretary of the Department of 

Justice in the whole of Government Annual 

Report.73 

Section 24 – Delegations  
Mr Todd recommends amending section 24 of the Act as follows 

(amendments as marked): 

24. Principal officer or Minister may delegate 

his or her Functions 

(1) The Principal officer of a public Authority or 

Minister may by instrument in writing delegate to 

a person specified in the instrument the 

performance or exercise of such of his or her 

functions or powers under this Act (other than 
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this power of delegation or where the decision is 

specified to be made explicitly by the Principal 

Officer) as are specified in the instrument and 

may, by instrument in writing, revoke wholly or in 

part any such delegation. 

(2) A delegation may be for a period not 

exceeding 3 years. 

(3) The principal officer of a public Authority or 

Minister must not delegate to a person the 

performance or exercise of his or her functions or 

powers under this Act unless the principal officer 

or Minister is satisfied that the person has the 

skills and knowledge necessary to perform or 

exercise those functions or powers. 

(4) Notwithstanding any delegation under this 

section, the principal officer of a public Authority 

or a Minister may continue to perform or exercise 

all or any of the functions or powers delegated. 

(5) Any act or thing done by or to a delegate 

while acting in the exercise of a delegation under 

this section has the same force and effect as if 

the act or thing had been done by or to the 

principal officer of a public Authority or a Minister 

and is taken to have been done by or to the 

principal officer or Minister. 



 

 

 
45 

(6) Any act or thing done by a delegate while 

acting in the exercise of a delegation under this 

section shall not attract legal professional 

privilege under section 31 and shall constitute a 

waiver and renouncement of legal processional 

privilege in proceedings.74 

He states as follows: 

An FOI/RTI Officer does not need to be a 

lawyer….but there is reason that you might want 

them to be one and have their internal advices 

subject to Privilege, in the event that they uncover 

something “inconvenient” during the course of the 

discovery and review process….so they then 

cannot be caused to give evidence in respect of 

what they discovered and brought to notice 

internally.75  

The Minister for Justice provided the following response to these 

comments: 

Delegation of decision making power is well 

established in administrative law. 

Lawyer’s acting as delegates are not legal 

professional advice to the Crown and therefore 
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information about their decision making would not 

attract privilege.76 

Section 27 – Exemptions – Ministerial Briefings  
Mr Todd recommends that section 27 be deleted from Part 3, Division 1 

(Exemptions not subject to public interest test).77   

S27 currently provides that information is exempt information if it 

consists of – 

(a) an opinion, advice or a 

recommendation prepared by an 

officer of a public Authority or a 

Minister; or 

(b) a record of consultations or 

deliberations between officers of 

public authorities and Ministers – 

in the course of, or for the purpose of, 

providing a Minister with a briefing in 

connection with the Minister’s 

parliamentary duty.78 

Mr Todd states as follows in relation to his recommendation to delete 

s27: 

It needs to be subject to the public interest test, 

and it falls already essentially under s35 as it used 

to. 

Let’s face it, if a Minister can exercise a discretion 

to disclose otherwise exempt information when 

the position is favorable to his or her interests, 

then why have the situation where there can be a 
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denial where it happens to be not in the decision 

makers interests without justification for that 

being the case. 

How does anyone work out what constitutes a 

“briefing” for the purposes of s27(1)….and how 

does anyone work out when the information was 

brought into existence for such a purpose under 

s27(3)?   

The answer is….as no one can determine that, 

there is no review, and even a denial of even advice 

of its existence under existing s22(4)….it’s the 

greatest boon to cover-ups and corrupt conduct 

involving the manipulation of Ministerial 

correspondences and government decisions ever to 

be passed into law. 

It has to go, it wasn’t in the Freedom of 

Information Act, the closest was the internal 

deliberative information provision which attracted 

the public interest considerations. 

It needs to go to ensure that Ministers are in 

receipt of briefings free of bias and error and that 

those affected by such decisions by Ministers are 

able to see that such decisions were based on 

briefings free of bias and error.79 

The Minister for Justice provided the following response to these 

comments: 
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See the clause notes for the Principal Act and the 

relevant Hansard.  The Section is already limited by 

the purpose test and the connection to 

Parliamentary duty.80 

The clause notes for s.27 of the Right to Information Bill 2009 referred to 

by the Minister for Justice above state the following: 

This clause provides that information that is 

internal briefing information of a Minister in 

connection with official business or parliamentary 

duties, for instance opinions, advice or 

recommendations prepared for Ministers or 

consultations or deliberations between Officers 

and Ministers is exempt information for the first 10 

years of its existence.  It does not include purely 

factual information unless disclosure would 

disclose opinions, advice, recommendations, 

consultations or deliberations of a Minister that 

has not been officially published, nor does it stop a 

Minister from voluntarily disclosing information 

that is otherwise exempt information.81 

Section 32 – Exemptions – Councils 
Mr Todd recommends that s32 be deleted from Part 3,   Division 1 

(Exemptions not subject to public interest test).82 

S32 currently provides as follows: 
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32. Information related to closed meetings of 

council 

(1) Information is exempt information if it is 

contained in –  

(a) the official record of a closed meeting of a 

council; or 

(b) information proposed by an officer of a council 

or a councillor for the purpose of being submitted 

to a closed meeting of council for consideration if 

the officer of councillor has contributed to the 

origin, subject or contents of that record; or 

(c) information, the disclosure of which would 

involve the disclosure of a deliberation or decision 

of a council made at a closed meeting of the council 

other than information by which a decision of the 

council was officially published.83 

Mr Todd states as follows: 

….they are funded by the Public and are elected 

local officers and retained employees….why 

should the public interest test not apply to those 

records?84 

The Minister for Justice provided the following response to these 

comments: 
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See the clause notes for the Principal Act and the 

relevant Hansard.  The Section is already limited by 

the purpose test and the closed meeting provisions 

of the Local Government Act.85 

The clause notes for s.32 of the Right to Information Bill 2009 referred to 

by the Minister for Justice above state the following: 

This clause provides that information that is part of 

the record of a closed meeting of a council is 

exempt information for the first 10 years of its 

existence. It does not include purely factual 

information unless disclosure would disclose the 

deliberations or decision of a close meeting that 

has not been officially published, nor does it stop a 

Minister from voluntarily disclosing information 

that is otherwise exempt information.86 

No specific debate was conducted on this clause when the original Bill 

was Committed. 

Section 44 – Decision Reviews 
Mr Todd recommends amending section 44 of the Act as follows 

(amendments as marked): 

44. Application for External Review 

(1) A person or external party may apply to the 

Ombudsman under this section for a review of a 
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decision in relation to which section 43(1), (2) or 

(3) applies if – 

(a) the person or external party has made an 

application for internal review of a decision in 

relation to which section 43(1), (2) or (3)  in 

relation to the decision; and 

(b) either –  

(i) the person or external party has been 

informed of the result of the review; or 

(ii) 15 working days have elapsed since the 

application was made. 

(2) The application referred to in subsection (1) 

must be made within 20 40 working days of an 

event referred to in subsection (1)(b).87 

 
He comments as follows: 

Self-explanatory, just a change under s44(2) from 

20 to 40 days, at least back to what it was before. 

The Objects are not in any way furthered by having 

it changed from 60 days originally to 20 days as it is 

now, so return it to 40 working days (same as 60 

before).88 

The Minister for Justice provided the following response to these 

comments: 
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This appears to run contrary to all efforts to ensure 

a timely process.89 

Section 45 – Other Applications for Review 
Mr. Todd recommends that section 45 be amended as follows: 

45. Other Applications for Review 

(1) A person who has applied for information in 

accordance with section 13 may also apply to the 

Ombudsman for review of a decision if –  

(a) the decision which may otherwise be the 

subject of an application for an internal review 

under section 43 has been made by a Minister or 

principal officer of a public Authority and as a 

consequence the Applicant cannot make an 

application under section 43; or 

(b) a Minister or public Authority has made a 

decision that the information requested was not 

in existence on the day the application was made; 

or 

(c) a Minister or public authority has made the 

decision to give access other than in the form 

requested by the applicant, except where to do 

so would breach copyright; or 

(d) a Minister or public authority has decided that 

the information requested is not in the 

possession of the Minister or public authority; or 

(e) following a decision being made by a Minister 

or public Authority, the Applicant believes, on 

reasonable grounds, that there is an insufficiency 
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in the searching for information by the Minister 

or public Authority; or 

(f) notice of a decision on an application under 

section 13 has not been received by the Applicant 

and the period specified in, or calculated under, 

section 15, has elapsed. 

(2) If a person has applied for information in 

accordance with section 13, another person may 

apply to the Ombudsman for review if –  

(a) A Minister or public Authority has decided not 

to consult the person under section 36(2) or 

section 37(2) and the person believes that he or 

she is a person who was required to be 

consulted; or 

(b) a decision has been made on review under 

section 43 and a person, other than the person 

who has applied for the review, is adversely 

affected by the decision. 

(3) If a notice of a decision has been given under 

this Act, an application referred to in subsection 

(1) must be made within 20 working days of the 

day on which the Applicant received notice of the 

decision. 

(3) If a notice of decision has been given under 

this Act, an application referred to in subsection 

(1): 

(a) Subsections (a), (c) and (f) must be made 

within 40 working days of the day on which the 

applicant received notice of the decision. 
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(b) Subsections (b), (d) and (e) must be made 

within 260 working days of the day on which the 

applicant received notice of the decision.90 

 

He comments as follows: 

Same thing occurs here with timing and a 

particular issue arises under s45(1)(d) and 

s45(1)(e).  Indeed, in the case of s45(1)(e) – 

sufficiency of searching, it may become apparent 

that because of a subsequent application it is 

determinable that a previous Applicant has not 

been dealt with in a substantive manner, there 

should be no time limit in such circumstances less 

than 12 months.91 

As it would stand, an Authority could fail to search 

or deny existence of responsive 

information….subsequently discovered not to be 

the case from other releases.  If it be after the 20 

days had elapsed, no review could be undertaken 

by the Ombudsman, and, the only way to get one 

would be to apply again….however this would 

then be a repeat application which may be denied 

under s20, besides they should have done it 

properly the first time. 

In essence under the present regime, unless the 

Applicant actually has the evidence before asking, 

the 20 day period under s45(3), unless they actually 

know what records the Authority has before 
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raising the application, the 20 day period will 

elapse to the detriment of the Applicant.92 

The Minister for Justice provided the following response to these 

comments: 

This appears to run contrary to all efforts to ensure 

a timely process.93 

No specific debate was conducted on this clause when the original Bill 

was Committed. 

Section 46 – Delayed Decisions 
Mr Todd recommends that section 46 be amended as follows: 

46. Review where decisions delayed 

(1) If – 

(a) an application has been made to a public 

Authority or Minister under section 13; and 

(b) the period provided in section 15 has elapsed; 

and 

(c) notice of a decision on the application has not 

been received by the Applicant –  

 

the principal officer of the public Authority or the 

Minister is, for the purpose of enabling an 

application to be made to the Ombudsman under 

section 45, to be taken to have made, on the last 

day of the relevant period, a decision refusing to 

grant the application. 
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(2) If –  

(a) by virtue of this section an application has been 

made to the Ombudsman under section 45 but the 

Ombudsman has not made a decision on the 

application; and 

(b) a decision, other than a decision to grant the 

request, is given by the public Authority or Minister 

–  

 

The Ombudsman may, at the request of the 

applicant, treat the application as extending to an 

application for review of that decision in 

accordance with section 45. 

(3) Before further considering an application made 

under section 45 by virtue of this section, the 

Ombudsman may, on the application of the 

Minister or principal officer of the public Authority 

concerned within 10 working days of application by 

an applicant to the Ombudsman for a review under 

this part, allow the Minister or public Authority 

further time to deal with the request. 

(4) The Ombudsman may allow a public Authority or 

Minister further time in accordance with subsection 

(3), subject to such conditions as the Ombudsman 

thinks fit however such time shall not exceed from 

the time of initial application acceptance under 

section 13, a period in excess of 50 working days. 

(5) The Ombudsman shall not accept an application of 

the Minister or principal officer under subsection 



 

 

 
57 

(4) where the Minister or Authority has made a 

similar application in respect of an application 

made by the same applicant within a past 12 month 

period.94 

 

He comments as follows: 

This now stands without the equivalent of s48(6) 

which means under the FOI Act the Ombudsman 

was by law required to make a decision within 30 

days.   

Now it is uncontrolled! 

It arises under s46(3) under this Act and s50(3) and 

s50(4) under the FOI Act where an Authority does 

nothing, lets the time expire and then requests 

further time which the Ombudsman then 

grants….starting the whole initial decision/internal 

review cycle all over again, perhaps with third 

party interests in there as well….goes on for as 

long as they choose.95 

 

[the suggested amendment] makes sure there is an 

absolute cap of 50 working days and it’s in the 

hands of the Authority and Minister to conduct 

their affairs in accordance with the Act.96 

The Minister for Justice provided the following response to these 

comments: 
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The condition being proposed to be legislated is 

already open to the Ombudsman to impose – 

“subject to any conditions that the Ombudsman 

thinks fit”.97 

No specific debate was conducted on this clause when the original Bill 

was Committed. 

Section 47– Ombudsman’s Powers 
Mr Todd recommends that section 47 be amended as follows: 

47. Powers of Ombudsman 

(1) The Ombudsman has the following powers 

when considering an application for review: 

(a) to decide on the form and content of an 

application for review; 

(b) to decide on the process for dealing with the 

review; 

(c) to examine witnesses; 

(d) to administer an oath or affirmation before 

examination of a witness; 

(e) to direct a decision to be made by a public 

Authority or Minister if a decision has not been 

made within the time specified in, or calculated 

under, section 15; 

(f) to direct an internal review, if one has not 

already been completed; 

(g) to identify opportunities for early resolution, 

including conciliation; 
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(h) to promote settlement of the review 

application; 

(i) to decide the parties involved in the review; 

(j) to make any enquiries necessary to determine 

the review or to decide if to proceed to review or 

refer the application to the Joint Committee; 

(k) to decide any matter in relation to the original 

application for assessed disclosure that could be 

decided by the public Authority or Minister to 

whom the application was made; 

(l) to decline an application for review that is 

vexatious, lacks substance or is not actively 

progressed by the applicant; 

(l) to decline an application for review: 

(i) that lacks substance or is not actively 

progressed by the applicant; 

(ii) refer an application for review that 

appears to be vexatious to the Joint 

Committee who shall determine whether 

such an application should be declined. 

(iii) refer an application for review that 

appears to be part of an unreasonably large 

number by one person for review to the 

Joint Committee who shall determine 

whether such applications for review 

should be declined.98 

(m) to decline to continue to review an application 

where the Applicant fails to comply with the 
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reasonable directions of the Ombudsman in 

connection with the progress of the review; 

(n) to direct a public Authority to provide better 

reasons for a decision, within a period of 10 

working days, including if necessary a schedule of 

information relevant to the application; 

(0) to give direction on the procedure to be 

followed on review; 

(p) to direct that his or her decision is to be 

implemented by the public Authority within a 

period for 20 working days or such lesser period 

determined by the Ombudsman; 

(q) to give directions to a party to a review, related 

to the conduct of the review. 

(2) The Ombudsman –  

(a) has full and free access to the records of a 

public Authority or Minister that are related to an 

application for review and may require that access 

to be in a particular form; and 

(b) may make application to the Supreme Court on 

a question of law. 

(3) The Ombudsman does not have power to 

investigate a matter under the Ombudsman Act 

1978 if that matter could be the subject of a review 

by the Ombudsman under this Part. 

(4) Where the Ombudsman is determining a matter 

brought by an applicant, the public Authority or 

Minister concerned has the onus to show that the 

information should not be disclosed and it is open 
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to the Ombudsman to determine the outcome of a 

review on the basis that the onus is not discharged. 

(5) Where an external party seeks review of a 

decision by a public Authority or Minister to 

disclose personal or business information of that 

external party, the external party has the onus to 

show that the information should not be disclosed 

and it is open to the Ombudsman to overturn a 

decision if that onus is not discharged. 

(6) The Ombudsman is to 

(a) use the powers in this section to resolve an application for 

review as soon as practicable after receipt of the application; and 

(b) if an application cannot be resolved, ensure that his or her 

decision on an application for review is made as soon as 

practicable. 

(6) The Ombudsman is to use the powers in this section to resolve 

an application for review as soon as practicable after receipt of 

the application; 

(a) and shall ensure that his or her decision on an application for 

review is made within 40 working days of application under this 

Part or such time as otherwise agreed with the Applicant; or 

(b) shall apply to the Joint Committee for any time required in 

excess of the period set out in subsection 6(a) hereof. 

(7) If a public Authority fails to comply with a any direction of the 

Ombudsman under subsection (1)(p), the Ombudsman may shall 

make a report to the Joint Committee. 
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(8) A report under subsection (7) may shall contain such details as 

the Ombudsman Joint Committee considers relevant to a review 

of the matter by the Joint Committee.99 

 

He comments as follows: 

The problem is the decisions not to conduct a review.  The 

issue of vexatious applicants etc should not just be dealt 

with by the Ombudsman….because the Ombudsman is 

likely to cause or be a key contributor to the problem to 

start with.  Let’s be aware that the reason an Applicant 

starts taking recourse to the RTI Act is because something 

somewhere has happened that caused the Applicant to do 

so.  It’s not the applications it’s the cause of the 

applications that has to be reviewed before there is an 

appropriate basis for denial of an application for review. 

 

S47(1)(j): 

Start the structure for review of vexatious applications by 

Joint Committee. 

 

S47(1)(l) 

Ombudsman is not the decision maker for deciding 

applications are vexatious, nor in relation to “to many” as 

it seems to crop up with the proposed amendments 

presently tabled. 

 

S47(1)(m): 
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The unlimited power of direction coupled with 

prosecution powers is inappropriate, remembering that all 

the Authority and Ministers activities are funded by the 

public purse. 

 

S47(2): 

The problem is that the Ombudsman cannot rely 

necessarily on the Authority or Minister to admit to those 

records actually related to an application.  How is the 

Ombudsman going to determine sufficiency if he can’t 

work out what records firstly the Authority or Minister has 

and determine for himself that which are responsive to 

the application. 

 

S47(6): 

Set a time frame.  Under FOI it was 30 days, it then ended 

up not being there at all.  Make it 40 working days and if 

that’s not enough and the Applicant doesn’t agree, then 

refer it to the Joint Committee because there is a cause for 

the applications to be reviewed and not just the 

applications themselves.  This also means there can be 

appropriate scrutiny of the resourcing provided by the 

Department of Justice to the Ombudsman. 

 

S47(7): 

Refer any and ALL misconduct to someone who will make 

sure it is not repeated, either through changes to the Act 

or changes to the Authority. 
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S47(8): 

Provide any information that the Joint Committee forms 

the view is necessary for them to make an informed 

decision, not leave it up to someone to bias the 

information set to start with.100 

The Minister for Justice provided the following response to these 

comments: 

These issues were subject to Parliamentary debate at the 

Principal Act was passed – no further comment.101 

No specific debate was conducted on this clause when the original Bill 

was Committed. 

Section 48 – Ombudsman’s Decisions 
Mr Todd recommends that section 48 be amended as follows: 

48. Decisions of Ombudsman 

(1) If the Ombudsman intends to make a decision in 

respect of a review –  

(a) that is adverse to a public Authority or Minister, 

the Ombudsman must make available a draft of 

that decision to the public Authority or Minister 

and seek input from that public Authority or 

Minister before finalising the decision; or 

(b) in any other case, or upon notice by the 

Applicant of a requirement to do so, the 

Ombudsman may make available that decision to 
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interested parties and seek input from the parties, 

and Applicant before finalising the decision. 

(2) Where a decision has been finalized, the 

Ombudsman may only must reconsider it to 

correct any accidental any mistake or material 

omission. 

(3) When a decision in respect of a review has been 

finalised, the Ombudsman is to provide a written 

copy of that decision and a statement of reasons 

for the decision to each of the parties to the 

review. 

(4) The Ombudsman –  

(a) must not include in any decision or statement 

of reasons any information which is exempt 

information; and 

(b) may not confirm or deny the existence of 

exempt information under sections 25, 26, 28, 29 

and 30 in any decision or statement of reasons. 

 

He comments as follows: 

s48(1)(b): 

The Ombudsman (and the Integrity Commission as 

documented) have a habit of choosing to either make up 

their own basis for the application or create a fictitious 

basis of the matter to be decided upon, selectively 

acknowledging evidence that substantiates the final 

decision and not in any manner acknowledge the existence 

of, let alone deal with dissenting evidence….this is solved 

by making sure that any decision is made without any 
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“misunderstanding” of what the decisions are being made 

about, ensuring decision making “integrity.” 

 

S48(2): 

How can you have a “mistake” which is not an “accidental 

mistake”…if it wasn’t “accidental” then it was intended 

and so wasn’t a “mistake”, and this is identifiable under 

proposed s48(1)(b).  Shouldn’t be any accidental ones 

then, just intentional conduct. Errors must be fixed. 

 

S48(4): 

Difficult one because we have to remember that an 

Applicant can take a matter to the Supreme Court.  If the 

Ombudsman decides “something” is or may be 

exempt….what can be then the basis of referral to the 

Supreme Court.102 

The Minister for Justice provided the following response to these 

comments: 

An applicant is a party so is already within the provision, 

no need to amend.103 

Section 50 – Offences 
Mr Todd recommends that section 50 be amended as follows: 

50. Offences 

(1) A person must not deliberately obstruct or 

unduly influence a principal Officer of a public 

authority, a Minister, a delegated Officer or the 
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Ombudsman and his or her staff in the exercise of 

the power to make decisions in accordance with 

this Act. 

Penalty: Fine not exceeding 50 penalty units. 

(2) A person must not deliberately fail to disclose 

information which is the subject of an application 

for an assessed disclosure of information under 

this Act or the Personal Information Protection 

Act, in circumstances where the information is 

known to the person to exist, other than where 

non-disclosure is permitted in accordance with this 

Act or another Act. 

Penalty: Fine not exceeding 50 penalty units.104 

He states as follows: 

Arising as an apparent means of avoiding full 

disclosure under both the Personal Information Act 

and Right to Information Act, the current 

Ombudsman Leon Atkinson-MacEwan has recently 

seemingly sought to “explore” the fact that the 

s50(2) offence provision applies ONLY to assessed 

disclosure applications for information…..An 

applicant’s right to information backed by penalty 

is thwarted by treating an Assessed Disclosure 

application as an Active Disclosure application, 

thus the s50(2) offence provision would not apply 

even in the case where information is 

DELIBERATELY withheld…..it makes no sense that 

any person or Authority, subject to an application, 

                                                 
104

 Greg Todd, Addendum to Submission No. 1, p2 



 

 

 
68 

should be treated differently in respect of a 

DELIBERATE failure to disclose the existence of 

information…based on whether it be an Assessed 

or indeed Active disclosure application for that 

information…yet the current Act does make that 

distinction and it is one apparently being exploited 

currently.  105 

Related to the above recommended amendment, Mr Todd recommends 

an amendment to section 23 and a further amendment to section 50 of 

the Act as follows: 

23. Other Responsibilities of Principal Officer  

(3) The Principal Officer must cause to be kept, for 

a minimum of 5 years; 

(a) Comprehensive records of the 

inquiries made by the Principal 

Officer or delegate; and 

(b) Comprehensive records of the 

representations made to the 

Principal Officer or delegate by 

other persons  

In responding to an application for 

information under the Right to Information 

Act or Personal Information Protection Act, 

to enable the response by the Authority to 

be subject to audit and review.106 

    50. Offences  
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(3)(a) A person must not deliberately fail to ensure that 

records are prepared and retained in accordance with 

section 23(3)  

Penalty: A fine not exceeding 50 penalty units. 

(b) An Authority must not fail to ensure that records are 

prepared and retained in accordance with section 23(3). 

Penalty: A fine not exceeding 500 penalty units.107 

He states as follows: 

This is with a view to ENSURE that where an 

applicant makes an application for information 

under the Right to Information Act, or the Personal 

Information Protection Act, they are not subject to 

the DELIBERATE withholding of information and 

that there are sufficient records available to 

ENSURE evidence exists for an appropriate 

investigation and prosecution of the conducts in 

question if such occurred. 

This also provides protection to the Principal 

Officer or delegate from Officers or other persons 

(such as contracted personnel) DELIBERATELY 

withholding the existence of responsive 

information from the principal Officer or delegate. 

It further allows the competence of the inquiries 

made in satisfaction of a request under the Right 

to Information Act, or the Personal Information 

Protection Act, to be subject to review by the 

Ombudsman under s45(1)(b)…ors8(2)…which at 

present is clearly frustrated by the Authority not 
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actually keeping competent records of the inquiries 

made with a view to satisfy any request received, 

and in particular the responses received by the 

Right to Information Officer.108 

The Minister for Justice provided the following response to these 

comments: 

The current provision is aimed at the formal assessment 

process where there is a clear decision to be made, other 

forms of disclosure are caught as if you fail to get the 

information via the other means then you are able to 

make the application for assessed disclosure and this 

clause “is in play”.109 

The clause notes for s.50 of the Right to Information Bill 2009 state the 

following: 

This clause describes the options when the Ombudsman 

makes a decision; that he may consult with the public 

authority or Minister concerned, or other interested 

parties; that he may only alter a final decision to correct a 

mistake or omission; and that copies of a decision and 

statement of reasons must be provided to the parties. It 

also states that the Ombudsman must not include in his 

decision any exempt information of confirm or deny the 

existence of exempt information. 

Section 53 – Reporting 
Mr Todd recommends that section 55 be amended as follows: 
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53. Reporting 

(1) The Secretary of the Department must, as soon 

as practicable after the end of each financial year, 

prepare a report on the administration of this Act 

showing, in particular –  

(a) the number of applications made under Part 2 

and the public authorities or Ministers that 

received the applications; and 

(b) the number of applications under Part 2 that 

were refused and the provisions of  the Act under 

which they were refused; 

(c) the number of applications under this Act 

where the information requested was exempt 

information or part of the information was exempt 

information and the provision under which it was 

exempt; 

(d) the number of applications for internal review 

under section 43 and the results of those 

applications; and 

(e) a list of the Acts and sections of those Acts 

which exempt the information or public authorities 

from the provisions of this Act; and 

(f) the number of applications for review made to 

the Ombudsman under Part 4 and the results of 

those applications; and 

(g) the number of applications where the applicant 

did not receive a decision within the time specified 

under section 15(1); and 
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(h) the number of applications where the applicant 

did not receive a decision within the time specified 

under section 44(b)(ii); and 

(i) the number of applications where the applicant 

did not receive a decision within the time specified 

under section 47(6)(a). 

He comments as follows: 

This is not the actual Principal Officers Report 

subject to preparation under section 23.  However 

it would be seen that the report prepared under 

s23 is the basis for the report under s53 which is a 

consolidated report of the Authorities and 

Ministers performances.  This report should include 

the same things as were added to the Principal 

Officers Report because it happens to be the one to 

ensure the Parliament is enabled to be informed.110 

 

……. [suggested amendment] is self explanatory 

but with the addition of reporting also on the 

decision making performance of the Ombudsman 

himself…this is after the amendment to put in a 

time limit.111 

The Minister for Justice provided the following response to these 

comments: 

The timeliness of original decisions is already 

reported via the annual RTI report prepared by the 
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Department of Justice (Chapter five – timeframes 

for decisions). 

 

Departmental Annual reports are tabled in 

Parliament.112 

Schedule 1 – Public Interest Considerations 
Mr Todd recommends that Schedule 1 be amended as follows: 

Schedule 1 – Matters Relevant to Assessment of 

Public Interest 

S30(3) and 33(2) 

1. The following matters are the matters to be 

considered when assessing if disclosure of 

particular information would be contrary to the 

public interest: 

(a) the general public need for government 

information to be accessible; 

(b) whether the disclosure would contribute to or 

hider debate on a matter of public interest; 

(c) whether the disclosure would inform a person 

about the reasons for a decision; 

(d) whether the disclosure would provide the 

contextual information to aid in the understanding 

of government decisions; 

(e) whether the disclosure would inform the public 

about the rules and practices of government in 

dealing with the public; 
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(f) whether the disclosure would enhance security 

of government decision-making processes and 

thereby improve accountability and participation; 

(g) whether the disclosure would enhance security 

of government administrative processes; 

(h) whether the disclosure would promote or 

hinder equity and fair treatment of persons or 

corporations in their dealings with government; 

(i) whether the disclosure would promote or harm 

public health or safety or both public health and 

safety; 

(j) whether disclosure would promote or harm the 

administration of justice, including affording 

procedural fairness and the enforcement of the 

law, information disclosing unlawful conduct under 

any Act or Regulation shall be disclosed in all 

circumstances; 

(k) whether the disclosure would promote or 

unreasonably harm the economic development of 

the State; 

(l) whether the disclosure would promote or harm 

the environment and or ecology of the State; 

(m) whether the disclosure would promote or 

unreasonably harm the interests of an individual or 

group of individuals; 

(n) whether the disclosure would unreasonably 

prejudice the ability to obtain similar information 

in the future; 
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(o) whether the disclosure would unreasonably 

prejudice the objects of, or effectiveness of a 

method or procedure of, tests, examinations, 

assessments or audits conducted by or for a public 

Authority; 

(p) whether the disclosure would have an 

unreasonably substantial adverse effect on the 

management or performance assessment by a 

public Authority of the public Authority’s staff; 

(q) whether the disclosure would have an 

unreasonably substantial adverse effect on the 

industrial relations of a public Authority; 

(r) whether the disclosure would be contrary to 

the security or good order of a prison or detention 

facility; 

(s) whether disclosure would unreasonably harm 

the business or financial interests of a public 

Authority or any other person or organisation; 

(t) whether the Applicant is resident in Australia; 

(u) whether the information is wrong or 

inaccurate; 

(v) whether the information is extraneous or 

additional information provided by an external 

party that was not required to be provided; 

(w) whether the information is information related 

to the business affairs of a person which if released 

would cause unreasonable harm to the competitive 

position of that person; 



 

 

 
76 

(x) whether the information is information related 

to the business affairs of a person which is 

generally available to competitors of that person;  

(y) whether the information is information related 

to the business affairs of a person, other than a 

public Authority, which if it were information of a 

public Authority would be exempt information.113 

He comments as follows: 

The "public interest" test cannot prevail over any 

conduct that discloses unlawful conduct.  There are 

also some that give rise to ambit claims. Harm is 

essentially "to the detriment of " … but an 

Authority or Minister may not have been lawfully 

permitted to do it anyway. Ending a profitable 

unlawful activity will be to the commercial 

detriment of the Authority doing it and earning a 

profit … but it is appropriate that it end … it is 

REASONABLE that such be the case .. so the test of 

"unreasonableness" actually has to come into 

these considerations.  Schedule 1(J) is the law 

enforcement issue of whether the conduct is 

unlawful … but as can be seen it seems not to be a 

matter of concern to Simon Allston that the 

Agency has been"sanitizing" records contrary to 

the requirements of the Archives Act for example. 

The Minister for Justice provided the following response to these 

comments: 
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The principal Act makes it clear that the Schedule is 

not exhaustive, nor is it a voting slip where 

majority rules, there are circumstances where just 

one negative impact, eg the protection of a child 

victim of crime, would be given significant weight 

compared to many others. 

As this is not an exhaustive list there is no need to 

add or subtract from it. 

The suggested change to (j) would for instance 

mean that lesser weight was being given to 

maintaining privacy and indeed the necessity to 

maintain confidentiality in some law enforcement 

activities.114 

Schedule 3 – Matters Relevant to Assessment of Refusing Application 
Mr Todd recommends that Schedule 3 be amended as follows: 

Schedule 3 – Matters Relevant to Assessment of Refusing 

Application 

Sections 10(1)(b) and 19(1)(c) 

1. The following matters are matters that 

must be considered when assessing if the 

processing of an application for assessed disclosure 

of information would result in a substantial and 

unreasonable diversion of resources: 

(a) the terms of the request, especially whether it 

is of a global kind or a generally expressed request, 

and in that regard whether the terms of the 

request offer a sufficiently precise description to 

permit the public Authority or Minister, as a 
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practical matter, to locate the document sought 

within a reasonable time and with the exercise of 

reasonable effort; 

(b) whether the demonstrable importance of the 

document or documents to the Applicant might be 

a factor in determining what in the particular case 

are a reasonable time and reasonable effort; 

(c) more generally whether the request is a 

reasonably manageable one, giving due, but not 

conclusive, regard to the size of the public 

Authority or Minister and the extent of its 

resources available for dealing with applications; 

(d) the public Authority’s or Minister’s estimate as 

to the number of sources of information affected 

by the request, and by extension the volume of 

information and the amount of officer-time, and 

the salary cost; 

(e) the timelines binding the public Authority or 

Minister; 

(f) the degree of certainty that can be attached to 

the estimate that is made as to the sources of 

information affected and hours to be consumed, 

and in that regard importantly whether there is a 

real possibility that processing time might exceed 

to some degree the estimate first made; 

(g) the extent to which the Applicant has made 

other applications to the public Authority or 

Minister in respect of the same or similar 

information or has made other applications across 
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government in respect the same or similar 

information, and the extent to which the present 

application might have been adequately met by 

those previous applications; 

(h) the outcome of negotiations with the Applicant 

in attempting to refine the application or extend 

the timeframe for processing the application; 

(i) the extent of the resources available to deal 

with the specified application;  

(j) the extent to which the Authority or Minister 

has complied with the requirements of section 10 

of the Archives Act in relation to the proper 

retention of records; 

(k) whether the Authority or Minister has failed to 

comply with section 20 of the Archives Act in 

relation to the destruction of records; 

(l) the extent to which systemic maladministration 

or corrupt conduct may have been disclosed by 

prior releases of information under the Act.115 

Mr Todd comments as follows: 

That is so clearly dependent upon satisfactory 

compliance to s10 of the Archives Act.  If you don’t 

keep records properly to start with then they are 

always going to be hard to find.  What there needs 

to be is a revision of the Archives Act to dovetail to 

the RTI Act….so that any practices promote 

efficient delivery. 
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However, unlawful destruction of records cannot 

be held to be grounds for ‘’unreasonable’’ levels of 

effort to find them again, or recover them if copies 

still exist somewhere on backups.116 

The Minister for Justice provided the following response to these 

comments: 

Mr Todd appears to be making a valid point here, 

however the legislation covering the issue he raises 

would appear to be the Archives Act.117 
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